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GLOSSARY OF KEY TERMS 

Abuse 
Vague term with a varieq of meanings depending on the social, medical and legal contexts 
Some equate any use of iuicit drugs to abuse: for example, the international conventions considel 
that any use of drugs other than for medical or scientific purposes is abuse. The Diagnosis and 
Statistical Manual of the American Psychiatric Association defines abuse as a maladaptive pattern 
of substance use leading to chically significant impairment or distress as defined by one or more 
of four criteria (see chapter 7). In the report, we prefer the term excessive use (or harmful use). 

Acute effects 
Refers to effects resulting from the administration of any drug and specifically to its short term 
effects. These effects are distinguished between central (cerebral functions) and peripheral 
(nervous system). Effects are dose-related. 

Addiction 
General term referring to the concepts of tolerance and dependency. Accordmg to WHO 
addiction is the repeated use of a psychoactive substance to the extent that the user is 
periodically or chronicall!. intoxicated, shows a compulsion to take the preferred substance, has 
great difficulty in voluntarily ceasing or mohfymg substance use, and exhibits determination to 
obtain the substance by almost any means. Some authors prefer the term addiction to 
dependence, because the former also refers to the evolutive process preceding dependence. 
(toxicomanie a de l'information additionelle) 

Agonist 
A substance that acts on receptor sites to produce certain responses. 

Anandamide 
Agonist neurotransmitter of the endogenous cannabinoid system. Although not yet fully 
understood in research, these neurotransmitters seem to act as modulators, THC increasing the 
liberation of dopamine in nucleus accurnbens and cerebral cortex. 

At-risk use 
Use behaviour whch makes users at-risk. of developing dependence to the substance. 

Cannabinoids 
Endogenous receptors of the active cannabis molecules, particularly 9-THC. Two endogenous 
receptors have been identified: CB1 densely concentrated in the hppacampus, basal ganglia, 
cerebellum and cerebral cortex, and CB2, particularly abundant in the immune system. The 
central effects of cannabis appear to be related only to CB1. 

Cannabis 
Three varieties of the cannabis plant exist: cannabis sativa, cannabis indica, and cannabis mredah. 
Cannabis sativa is the most commonly found, growing in almost any soil condition. The cannabis 
plant has been known in Chma for about 6000 years. The flowering tops and leaves are used to 
produce the smoked cannabis. Common terms used to refer to cannabis are pot, marihuana, 
dope, ganja, hemp. Hashsh is produced from the extracted resin. Classified as a psychotropic 
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Dependence 
State where the user continues its use of the substance despite sipficant health, psychological, 
relational, famdial or social problems. Dependence is a complex phenomenon which may have 
genetic components. Psychologcal dependence refers to the psychological symptoms associated 
with craving and physical dependence to tolerance and the adaptation of the organism to chronic 
use. The American Psychatric Association has proposed seven criteria (see chapter 7). 

Dopamine 
Neuromediator involved in the mechanisms of pleasure. 

Drug 
Generally used to refer to dhcit rather than licit substances (such as nicotine, alcohol or 
medicines). In pharmacology, the term refers to any chemical agent that alters the biochemical 

xii 

drug, cannabis is a modulator of the central nervous system. It contains over 460 known 
chemicals, of whch 60 are cannabinoids. Delta-9-tetrahydrocannabinol, referred to as THC, is 
the principal active ingredient of cannabis. Other components such delta-8- 
ttitrahydrocannabinol, cannabinol and cannabidiol are present in smaller quantities and have nc 
significant impacts on behaviour or perception. However, they may modulate the overall effects 
of the substance. 

Chronic effects 
Refers to effects whch are delayed or develop after repeated use. In the report we prefer to use 
the term consequences of repeated use rather than chronic effects. 

Commission on narcotic drugs (CND) 
The Commission on Narcotic Drugs (CND) was established in 1946 by the Economic and 
Social Council of the United Nations. It is the central policy-makmg body within the UN system 
for dealing with all drug-related matters. The Commission analyses the world drug abuse 
situation and develops proposals to strengthen international drug control. 

Decriminalization 
Removal of a behaviour or activity from the scope of the criminal justice system. A lstinction is 
usually made between de jwe decrimnaliqation, which entails an amendment to criminal legslation, 
and defdcto demininali~atzon, which involves an administrative decision not to prosecute acts that 
nonetheless remain against the law. Decriminaltzation concerns only criminal legislation, and 
does not mean that the legal system has no further jurisdiction of any kind in this regard: other, 
non-criminal, laws may regulate the behaviour or activity that has been decriminalized (civil or 
regulatory offences, etc.). 

Diversion 
The use of measures other than prosecution or a criminal conviction for an act that nonetheless 
remains against the law. Diversion can take place before a charge is formally laid, for example if 
the accused person agrees to undergo treatment. It can also occur at the time of sentencing, 
when community service or treatment may be imposed rather than incarceration. 

Depenalisation 
Modification of the sentences provided in criminal legislation for a particular behaviour In the 
case of cannabis, it generally refers to the removal of custodial sentences. 



or physiological processes of tissues or organisms. In ths  sense, the term drug refers better tc 
any substance which is principally used for its psychoactive effects. 

European Monitoring Centre on Drugs and Drug Addiction (EMCDDA) 
The European Monitoring Centre was created in 1993 to provide member states objective 
reliable and comparable information w i t h  the EU on drugs, drug addictions and theb 
consequences. Statistical information, documents and techniques developed in the EMCDDA 
are designed to give a broad perspective on drug issues in Europe. The Centre only deals witl- 
information. It relies on national focal points in each of the Member States. 

Fat soluble 
Characteristic of a substance to irrigate quickly the tissues. THC is highly fat-soluble. 

Gateway (theory) 
Theory suggesting a sequential pattern in involvement in drug use from nicotine to alcohol, to 
cannabis and then "hard" drugs. The theory rests on a statistical association between the use of 
hard drugs and the fact that these users have generally used cannabis as their first Illicit drug. 
This theory has not been validated by empirical research and is considered outdated. 

Half-life 
Time needed for the concentration of a particular drug in blood to decline to half its maximum 
level. The half-life of THC is 4.3 days on average but is faster in regular than in occasional users. 
Because it is highly fat soluble, THC is stored in fatty tissues, thus increasing its half life to as 
much as 7 to 12 days. Prolonged use of cannabis increases the period of time needed to 
eltminate is from the system. Even one week after use, THC metabolites map remain in the 
system. They are gradually metabolised in the urine (one third) and in feces (two thirds). Traces 
on inactive THC metabolites can be detected as many as 30 days after use. 

Hashish 
Resinous extract from the flowering tops of the cannabis plant and transformed into a paste. 

International Conventions 
Various international conventions have been adopted by the international community since 
1912, first under the Society of Nations and then under the United Nations, to regulate the 
possession, use, production, distribution, sale, etc., of various psychotropic substances. 
Currently, the three main conventions are the 1961 Single Convention, the 1971 Convention on 
Psychotropic Substance and the 1988 Convention against Ilhcit Traffic. Canada is a signatory to 
all three conventions. Subject to countries' national constitutions, these conventions establish a 
system of regulation where only medcal and scientific uses are permitted. T h ~ s  system is based 
on the prohibition of source plants (coca, opium and cannabis) and the regulation of synthetic 
chemicals produced by pharmaceutical companies. 

International Narcotics Control Board (INCB) 
The Board is an independent, quasi-judicial organisation responsible for monitoring the 
implementation of the UN conventions on drugs. It was created in 1968 as a follow up to the 
1961 Single Convention, but had predecessors as early as the 1930s. The Board makes 
recommendations to the UN Commission on Narcotics with respect to additions or deletions in 
the appendices of the conventions. 

I . . . 
Xll l  
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Intoxication 
Disturbance of the pl~ysiological and psychological systems resulting from a substance. 
Pharmacology generally distinguishes four levels: light, moderate, serious and fatal. 

Joint 
Cigarette of marijuana or hashsh with or without tobacco. Because joints are never identical, 
scientific analyses of the effects of THC are more difficult, especially in trying to determine the 
therapeutic benefits of cannabis and to examine its effects on driving. 

Legalisation 
Regulatory system allowing the culture, production, marketing, sale and use of substances. 
,Although none currently exist in relation to (( street-drugs n (as opposed to alcohol or tobacco 
whch are regulated products), a legalisation system could take two forms: without any state 
control (free markets) and with state controls (regulatory regime). 

Marijuana 
Mexican term originally referring to a cigarette of poor quality. Has now become equivalent for 
cannabis. 

Narcotic 
Substance which can induce stupor or artificial sleep. Usually restricted to designate opiates. 
Sometimes used incorrectly to refer to all drugs capable of inducing dependence. 

Office of national drug control policy (ONDCP) USA 
Created in 1984 under the Reagan presidency, the Office is under the direct authority of the 
White House. It coordmates US policy on drugs. Its budget is currently US $18 bilhon. 

Opiates 
Substance derived from the opium poppy. The term opiate excludes synthetic opioids such as 
heroin and methadone. 

Prohibition 
Historically, the term designates the period of national interdiction of alcohol sales in the United 
States between 1919 and 1933. By analogy, the term is now used to describe UN and State 
policies aiming for a drug-free society. Prohibition is based on the interdiction to cultivate, 
produce, fabricate, sell, possess, use, etc., some substances except for medical and scientific 
purposes. 

Psychoactive substance 
Substance which alters mental processes such as thinlung or emotions. More neutral than the 
term "drug" because it does not refer to the legal status of the substance, it is the term we prefer 
to use. 

Psychotropic substance (see also psychoactive) 
Much the same as psychoactive substance. More specifically however, the term refers to drugs 
primarily used in the treatment of mental disorders, such as anxiolytic, sedatives, neuroleptics, 
etc. More specifically, refers to the substances covered in the 1971 Convention on Psychotropic 
Substances. 

xiv 
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Regulation 
Control system specifj4ng the conditions under which the cultivation, production, marketing 
prescription, sales, possession or use of a substance are allowed. Regulatoq approaches may res 
on interdiction (as for dlegal drugs) or controlled access (as for medical drugs or alcohol). Ou 
proposal of an exemption regime under the current legslation is a regulatory regime. 

Society of Nations (SDN) 
International organisation of States unul 1938; now the United Nations. 

Tetrahydrocannabinol (A9-THC) 
Main active component of cannabis, A9-THC is very fat-soluble and has a lengthy half-life. Its 
psychoactive effects are modulated by other active components in cannabis. In its natural state 
cannabis contains between 0.5% to 5% THC. Sophisticated cultivation methods and plan1 
selection, especially female plants, leads to hgher levels of THC concentration. 

Tolerance 
Reduced response of the organisms and increased capacity to support its effects after a more or 
less lengthy period of use. Tolerance levels are extremely variable between substances, and 
tolerance to cannabis is believed to be lower than for most other drugs, including tobacco and 
alcohol. 

Toxicity 
Characteristic of a substance whch induces intoxication, i.e., "poisoning". Many substances5 
including some common foods, have some level of toxicity. Cannabis presents almost no 
toxicity and cannot lead to an overdose. 

United Nations Drug Control Program (UNDCP) 
Established in 1991, the Programme works to educate the world about the dangers of drug 
abuse. The Programme aims to strengthen international action against drug production, 
trafficktng and drug-related crime through alternative development projects, crop monitoring 
and an ti-money laundering programmes. UNDCP also provides accurate statistics through the 
Global Assessment Programme (GAP) and helps to draft legislation and train judicial officials as 
part of its Legal Assistance Programme. UNDCP is part of the UN Office for Drug Control 
and the Prevention of Crime. 

World Health Organization (WHO) 
The World Health Organization, the United Nations specialized agency for health, was 
established on 7 April 1948. WHO's objective, as set out in its Constitution, is the attainment by 
all peoples of the highest possible level of health. Health is defined in WHO's Constitution as a 
state of complete physical, mental and social well-being and not merely the absence of disease or 
infirmity. 
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CHAPTER 19 

THE INTERNATIONAL LEGAL ENVIRONMENT 

T h i s  chapter could begin and end with the same words: The international drug 
control conventions are, with respect to cannabis at least, an utterly irrational restraint 
that has nothing to do with scientific or public health considerations. 

Very useful restraint, to be sure, if one favours prohibition, for when the 
advocates of such policy run out of scientific and public health arguments, they can 
simply fall back on the conventions that Canada has signed. More than signed, in fact: 
owing to the efforts of certain men, police officers and federal public servants, Canada 
was a leading proponent of those conventions. 

Currently, three conventions govern the entire life cycle of drugs, from cultivation 
of the plants to their consumption: the SingLe Convention on Narcotic Dmgs, 1961 (Single 
Convention),l the 1971 Convention on Pgchotropic Substances (Psychotropics C~nvent ion)~  
and the 1988 Convention against ILLint Trafic in Narcotic Dngs and Pgchotropic Jabstances 
(Trafficking Convention).3 They create not only international law concerning drugs but 
also control mechanisms and bodies, both political and bureaucratic. 

Yet these agreements have a history that began well before the Single Convention, 
a history that sheds light on the issues that led to their development and on their 
contemporary significance. That is the subject of the first section. The conventions 
create obligations, as shown in the second section, detaded obligations that are morally 
rather than legally binding. And they are a patchwork of compromises that leave states 
with some leeway, as we shall see in the third section. 

1 Single Convention on Narcotic Drugs, 1961 (RTC 1964/30), amended by the Protocol amendmg the 
Single Convention on Narcotic Drugs, 1961 (RTC 1976/48). The Single Convention came into force in 
Canada in 1964 and the Protocol in 1976. 
2 Convention on Psychotropic Substances, RTC 1988/35. It came into force in Canada in 1988. 
3 Convention against Illicit Traffic in Narcotic Drugs and Psychotropic Substances, RTC 1990/42, 
whch came into force in Canada in 1990. 
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A GENEALOGY 

The genealogy of the international conventions governing drug production and 
trade is fascinating and unique. The story begins in the mid-19th century, when Britain 
and China fought two opium wars, both quickly won by the British. In this era, the 
roles were reversed: the British owned the lucrative opium monopoly of the East I d a  
Company and refused to rehquish it, while the Chinese had been trying for decades to 
stamp out opium use, not so much for health reasons as for economic ones, since this 
trade was exacting a heavy toll. 

China had long exern'sed the zpper hand in its economic relations with the Occidetzt. Silks, teas, jne 
pottely, and other  item^ flowed west. ITet the Middle Kingdom desired little from the oz/tside. (. . .) 
Encouraging the China opium trade therefore solved several related problems for colonialgovernmetzts. 
Opium production provided a living for numerous peasants, merchants, bankers, and governments 
ofiiaLs. E.y?orts to China earned hard m m n y ,  there& redzling speie outflow. 

While Britain balked at introducing control mechanisms that would deprive it of 
hard currency, the United States realized at the turn of the century that this was a 
perfect opportunity to assert itself on the international scene. 

The drug story's geopolitical ingrelents blended with well-known domestic 
political interests, racist attitudes and economic interests in a complex cocktail. In 
Chapters 11 and 12, we touched on certain aspects of the anti-Chinese racism that 
marked the turn of the century in Canada. The same phenomenon existed in the U.S. 

[Translation] The United States had a number of reasonsfor acting on thisproposal. The ofinal 
redson was a moral one: at a time when the temperance leagzm and the churches were demanding 
Prohibition, puritan America decided to take the lead in civiliqation's world crude. It claimed to be 
protecting unciuiked races from the ravages of opitrm and alcohol. But it also had some less viduozrs 
reasons. Under pressure from the trade unbns, which fedred competition from Chinese labour, it passed 
the Exclzuion Laws, open4 xenophobic legislation whose pybose tvas to control the yellow peril. I t  
therefore spread the myth of the 'ttnsavoz/y Chime opium addict,' devoted to his habit and rea* to 
contaminate Americanyouth. ' 

Naturally, the Chinese government vigorously protested against the Exclusion 
Laws, but the Middle Kingdom, a victim of its conflicts and its internal lsorganization, 
lacked the resources to make an impact on the international scene. While continuing to 
combat opium use within its own territory, Chma set about promoting poppy 
cultivation at the local level. 

4 Mcfister, W.B., (1999) Dmg Diplomay in the Twentieth Centny. A n  international histo?, pages 10-11. 
5 Caballero, F., and Y. Bisiou (2000) Dmit de la dmgne. Paris: Dalloz, 2nd edition, page 36. 
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The pharmaceutical industry, which had been booming since the mid-19th 
century, was able to produce more and more low-priced mehcines, many of which 
contained extracts of coca or opium. 

The mid-1880s ez/phon'c reaction of cocahe set o f a  chain reaction. Phamacezitical companies rushed to 
jll orders, bt~tPesh coca leaf was unavailable in sziflcient qziantig. Comqz/ent~, the price skyrocketed. 
To meet demand and share in the projt, several imperial powers stepped i$ efol;ts to develop 
commern'a& saleable coca. (. . .) Within a fewyears, coca prodi~ction increased dramatical', coca paste 
processing became commonplace, coca leaves became a commodip traded on the international market and 
phamactzitical manzg5acturers competedfor bzisiness on the basis ofpn'ce, availabili~, and qz~alig of 
prodzict. Hard4 available in 1885, cocaine became qz~ickh emblematic o f  the modern, technologicaI, 
international, political economy. ( . .) By the ear4 twentieth centziy, cocaine ranked third in terns o f  
dollar vahie among drugs. Thepopzila@t ofthe two d q s  superseding cocaine, morphine and quinine, 
resulted@ the same constellation off.ctors - a bz~rgeoning phamaco-indzistn'al complex. 

The third factor was the growing professionalism and social power of the melcal 
community. The latter was essentially working against a form of popular mechine, 
ostensibly because it was a source of abuse and charlatanism, but mostly because it was 
practised outside the medical establishment and thus was less tightly controlled by 
scholarly melcal "authority". Certain of its science, the powerful medical lobby would 
quickly swing into action and demand the regulation of drugs and sole authority to 
diagnose and prescribe. 

Last but not least, there were moral considerations. The temperance movements 
fighting the moral and social "vices" of alcohol and drugs were growing rapidly and 
carried substantial political clout, which the prohibitionists wielded brilhantly. 

The last piece of the puzzle was the 1906 decision by Britain's new Liberal 
government to oppose the forced opium trade between India and China, which made it 
possible for the Chinese government to launch an extensive campaign against opium 
consumption and production. In 1907, the British agreed to reduce exports of Indian 
opium to China by 10 per cent a year, provided that China would permit independent 
verification of its own production cuts. The accord proved more effective than the two 
countries expected, unul the Manchu (Ch7ing) dynasty fell in 1911. After that, the 
Chinese warlords began encouraging opium production on a large scale to finance their 
d t a r y  spenchg. Nevertheless, future prohibition advocates would view the 1907 
c <  ten-year agreement" as the first successful opium "treaty"; for the next 60 years. This 
agreement was to set the tone for international drug control negotiations.' The stage 
was now set for the first in a long series of intemational conferences, treaties and 
conventions, as shown in the table below.8 

6 McUster, op. a?., pages 15-16. 
7 McAllister, op. dcit., pages 24-27. 
8 This table and the text of this section are taken from the excellent report prepared by the Library of 
Parliament at the Committee's request: Sinha, J. (2001) The Histo?y and Development of the Leading 
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Multilateral Agreements on Narcotics and Psychotropic Substances9 
Date and place .@zed I Title of agreement I Date ofentv i~toforce 
26 February 1909 I Final Resolutions of the International Opium Commission I Not applicable 
Shailghai, china 
23 January 1912 

Netherlands 
11 February 1925 
Geneva, Switzerland 
19 February 1925 
Geneva. Switzerland 

Bangkok, Thailand 
26 June 1936 

International Opium Convention 

13 July 1931 
Geneva, Switzerland 
27 November 1931 

Geneva, Switzerland 
11 December 1946 

- - 

11 February 1915 / 

Agreement concerning the Manufacture of, Internal Trade 
in, and Use of Prepared Opium 
International Opium Convention 

Lake Success, New 
York. USA 

28 July 1926 

25 September 1928 

Convention for Limiting the Manufacture and Regulating the 
Distribution of Narcotic Drugs 
Agreement for the Control of Opium Smoking in the Far 

19 November 1948 
Paris, France 

9 July 1933 

22 April 1937 

23 June 1953 
New York, USA 

30 March 1961 

E& 
- 

Convention for the Suppression of the Illicit Traffic in 
Dangerous Drugs 
Protocol amending the Agreements, Conventions and 
Protocols on Narcotic Drugs concluded at The Hague on  23 
January 191 2, at Geneva on 11 February 1925 and 19 
February 1925 and 13 July 1931, at Bangkok on 27 
November 1931, and at Geneva on 26 June 1936 
Protocol Bringing under International Control Drugs outside 
the Scope of the Convention of 13 July 1931, for Limiting 
the Manufacture and Regulating the Distribution of Narcotic 
Drugs, as amended by the Protocol signed at Lake Success, 
New York, on 11 December 1946 
Protocol for Limiting and Regulating the Cultivation of the 
Poppy Plant, the Production of, International and Wholesale 
Trade in, and Use of, Opium 
Single Convention on Narcotic Drugs, 1961 

1 This is the only document in the table that is not an enforceable multilateral treaty. It is included because it 
marks the bepning of substantial international cooperation on drug control. 
2 China, the Netherlands, and the U.S. implemented the Convention in 1915 (Honduras and Norway followed 
suit later that year). It did not come into force globally until it was incorporated into the Treaty of Versdes in 
1919. 
3 As amended by the Protocol signed at Lake Success, New York, on 11 December 1946. 

26 October 1939 

1 1 December 1946 

1 December 1949 

8 March 1963 

13 December 1964 
New York, USA. 
21 February 1971 
Vienna, Austria 
25 March 1972 
Geneva, Switzerland 
20 December 1988 
Vienna, Austria 

International Dmg Control Conventions. Ottawa: Library of  Parliament, Parliamentary Research Branch, 
available o n  the Committee's Web site at  www.~arl.ec.ca/dle~al-dru~s.as~ . 
9 Sources: Canadian Treaty Series; K e t d  Bruun, Lynn Pan and Ingemar Rexed, (1975) The Gentlemen's 
Club: International Contral of Dmgs andAlcoho4 Chcago: University o f  Chlcago Press; United States, (1 972) 
International Narcotics Controk A Sozlrce Book of Conventions, Protocols, and Mzlltilateral Agreements, 1909- 1971, 
Washington, D.C.: Bureau o f  Narcotics & Dangerous Drugs. 

Convention on Psychotropic Substances 

Protocol amending the Single Convention on Narcotic 
Drugs, 1961 
United Nations Convention against Illicit Traffic in Narcotic 
Drugs and Psychotropic Substances 

16 August 1976 

8 August 1975 

11 November 1990 
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The 1909 Shanphai Conference 

U.S. interest in international drug control grew substantially following the 
Spanish-American War, which led to its acquisition of the Phhppines in 1898.lO The 
acquisition brought with it what the American administration perceived as a serious 
problem: a government-run opium supply monopoly. Under the p d a n c e  of the new 
Episcopal Bishop of the Philippines, Charles Henry Brent, the monopoly was shut 
down. Yet smuggling continued, and Brent, who regarded the opium issue as a moral 
question and use of the drug as 'b aocial vice . . . u mme) )' persuaded President Theodore 
Roosevelt to support holding an international meeting in Shanghai to remedy what was 
clearly a regional problem.11 

In February 1909, the International Opium C o m m i ~ s i o n ~ ~  met in Shanghai, with 
Brent as its president. However, because the participants h d  not have the necessary 
plenipotentiary powers to conclude a treaty, the result was simply a collection of facts 
and a set of non-bindmg recommendations. In the &scussions on the Commission's 
terms of reference, one question that arose was whether drug-related medical issues, 
such as addiction and its treatment, should be considered; the proposal was defeated 
(by a majority of one) because it was felt that there was insufficient medical expertise 
present at the meeting.13 This set a telling precedent: most subsequent drug meetings 
would be attended predominantly by hplomats and civil servants, with little sigruficant 
input from medical experts. 

The negotiations during the Commission's meetings laid the groundwork for 
future conferences. The U.S., aggressively represented by Hamilton Wright, tried to 
persuade the colonial powers to support a narrow definition of "legitimate use" of 
opium, under which any non-medical or non-scientific use-by Western mechcal and 
scientific standards-would be considered dhcit. The colonial powers advocated a softer 
approach, which would permit "quasi-mehcal use". In the final wordmg of Resolution 
3, the Commission concluded "that the use of opium in any form otherwise than for 
medical purposes is held by almost every participating country to be a matter for 
prohibition or for careful regzdation; and that each country in the administration of its 
system or regulation purports to be aiming, as opportunity offers, at progressively 
increasing stringency" (emphasis as in origmal). 

The Commission was, in fact, far from "international". The focus was on China's 
opium problems-five of the nine resolutions mentioned China by name-and the U.S. 
and Britain dominated the discussions. The U.S. was pushing for prohibition and felt 
that China needed assistance with its domestic opium problems. Britain worked to 

10 Lowes, P.D. (1 966) The Genesis oflntemational ATarcotics Contml. Geneva: Droz, page 102. 
" BewIey-Taylor, D.R. (1 999) The United States and International Dmg ContmL , page 19. 
12 The Commission included all the colonial powers in the regon - Britain, France, Germany, Japan, 
the Netherlands, Portugal and Russia - and China, Siam [now Thailand], Persia [now Iran], Italy and 
Austria-Hungary. (McLlster (2000), page 28) 
l3 Bruun et al. (1975), page 11; Lowes (1966), page 187-188. 
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protect its lucrative In&an opium trade, arguing that curbing such trade would be 
useless unul China brought its domestic production under control.*4 

Underlying the U.S. delegation's hard-line stance at the Shanghai meeting were 
key domestic political and economic goals that would also colour later negotiations. It 
was assumed that if other countries controlled their own opium production and 
exports, the U.S. would not be burdened with the task, because the poppy and the coca 
leaf had never been grown in appreciable quantities in North America. Furthermore, 
international agreements c a h g  on countries to take drastic internal measures provided 
ammunition for Brent and Wright, who were pressuring the U.S. government to 
develop stringent domes tic drug control laws. l5 

The 1922 Hapue International O ~ i u m  Convention 
At the Shanghai meeting, the Americans had proposed a future conference to 

draft an international drug control treaty that would include the Shanghai resolutions in 
an expanded and more stringent form. This proposal was contested by the other 
countries and went nowhere. In the years that followed, however, the U.S. lobbied 
continually and forcefully around the world for a new conference. Addressing the 
opium problem Irectly, publicly and internationally was a way for the U.S. to achieve 
its domestic control objectives, to put an end to the profitable drug trade dominated by 
the colonial powers, and to curry favour with the Chinese and thereby improve Sino- 
American economic relations.16 

Twelve countries agreed to meet at the Hague on 1 December 1911 to draft a 
treaty.17 Once again, the meeting was chaired by Brent, and Wright led the U.S. 
delegation. Most states had demanded amendments to the US. draft agenda, which 
focused on stringent control of opium production, manufacture and distribution in 
Asia. For example, Britain insisted that manufactured drugs such as morphine, heroin, 
and cocaine be considered. This was an attempt to ddute the opium agenda and deflect 
attention from In&an opium production. Britain also hoped that a fair treaty would 
create a level playing field for British pharmaceutical companies to compete with the 
dominant German synthetic drug industry. l8 

'4 Walker 111, Willtam O., (1991) Opiam and Fo@n Poliy: The Anglo-Amen'can Search for Order in Asia, 
1912-1954, Chapel Hill, N.C.: University of North Carolina Press, page 16-17; Lowes (1966), page 152- 
153. 
'5 Musto (l999), page 36-37. 
'6 William B. McAhster, (1992) "Conficts of Interest in the International Drug Control System," in 
Wiham 0. Walker 111, ed., Dmg Contml PoLiy: Essqs in Historical and Comparative Perspective, University 
Park, Pennsylvania: Pennsylvania State University Press, page 145. 
'7 Germany, Chma, the United States, France, Britain, the Netherlands, Italy, Japan, Persia [now Iran], 
Portugal, Russia and Siam [now Thailand]. 
18 McMster (2000), page 32-33; Bruun et al. (1975), page 11-12. 
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Chapters I and I1 of the 1912 International Opizm Convention19 (1912 Hague 
Convention) dealt with raw and prepared opium. For example, Article 1 required 
parties to "enact effective laws or regulations for the control of the production and 
distribution of raw opium" unless such laws were already in place. The Convention also 
recognized the U.S.-initiated principle of restricting opium use to medcal and scientific 
purposes. Chapter IV was aimed at reducing drug trafficking in China. 

Chapter 111 focused on licensing, manufacturing and dstribution controls on 
synthetic drugs, but Germany ensured that the provisions were weak and vague. Article 
10 allowed countries to simply make their "best endeavozm" to implement these controls. 
Furthermore, Germany refused to sign the treaty unul it was agreed that all countries 
would have to ratify20 the Convention before it came into force. This was an effective 
tactic for delaying control measures as it took almost a decade for all countries to ratify 
the agreement. Germany did so only because ratification was a condtion of the Treaty 
of Versadles that ended the First World War in 1919.21 

Wright used the 1912 Hague Convention in his campaign for U.S. domestic 
legislation, arguing that a federal law was necessary for the U.S. to fulfil its obligations 
under the Convention. In 1916, the U.S. Supreme Court ruled that this was not so, but 
bv then the Ham'son Narcotics A c t  of 1914 had become the first federal drug control law 
in the U.S.; it would remain a pdlar of U.S. drug policy for the next few decades.22 

The establishment of the League of Nations in 1919 following the First World 
War provided the international community with a centralized body for the 
administration of drug control. In 1920, the League created the Advisory Committee on 
the Traffic in Opium and other Dangerous Drugs, commonly known as the Opium 
Advisory Committee (OAC), the precursor to the United Nations (UN) Commission 
on Narcotic Drugs. The League Health Committee, forerunner of the UN World 
Health Organization, was also formed. Administration of the 1912 Hague Convention 
had originally been the responsibility of the Netherlands, but was transferred to the 
Opium Control Board (OCB) created by the OAC. Enforcement of the Convention 
was sporadic as the countries on the OCB were the ones profiting most from the drug 
trade.23 

The League began to consider demand-side socio-medical issues such as why 
indmiduals use drugs, what constitutes drug abuse, and what social factors affect abuse. 

'"one 23 January 1912; in force 28 June 1919. 
'0 Ratification is the process by whlch each country enacts national implementing legslation - unless 
the new international obligations are already met by domestic legslation - and thereby consents to the 
treaty's application w i t h  its territory. 
2 McAlLister (2000), page 36-37; Bruun et  al. (1 975), page 12; Lowes (1 966), page 182-186. 
22 Musto (1999), page 59-63. Since the U.S. Constitution I d  not allow a direct federal role in 
criminahing drug use, Wright designed the Harrison Act as a tax statute; physicians, pharmacists, 
wholesalers and retailers had to obtain a tax stamp to distribute drugs. The Treasury Department was 
responsible for enforcing the statute. Thus, the use of drugs was lunited through access restrictions. 
@/IcAllister (2000), page 35) 
23 McAlhster (1992), page 145-146. 
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However, prohibition and supply-side issues soon regained the ascendancy as 
preparations began and talks were held, again at the instance of the U.S., for a new 
treaty in the mid-1920s. In general, the international regime has tended to separate the 
study of drug-related medcal and social problems, including etiological questions, from 
that of drug control problems.24 

The 2925 Geneva O ~ i u m  Conventjons 

Even though the U.S. had chosen not to join the League of Nations, its influence 
in international drug control matters remained strong. Worried by the 1912 Hague 
Convention's h t e d  effect on the smuggling of opium and, increasingly, drugs 
manufactured in East Asia, the U.S. pressured the League to convene a new 
conference. The League feared that if it d d  not comply, the U.S. might act 
inde~endent ly .~~ 

Between November 1924 and February 1925, two back-to-back conferences were 
held, and two separate treaties were concluded. The first Geneva Convention26 focused 
on opium-producing nations; signatories were permitted to sell opium only through 
government-run monopolies and were required to end the trade completely within 15 
years. 

The second Geneva Convention, the International Opium Convention27 (1925 Geneva 
Convention), was intended to impose global controls over a wider range of drugs, 
including, for the first time, cannabis, which was referred to as "Indian hemp" 
(marijuana) in Article 11 of the Convention. Articles 21 to 23 required Parties to 
provide annual statistics on drug stocks and consumption; the production of raw opium 
and coca; and the manufacture and dstribution of heroin, morphine and cocaine. 
Chapter VI replaced the OCB with an eight-member Permanent Central Opium Board 
(PCOB).28 Chapter V of the second Convention set up a PCOB-monitored import 
certification system to control the international drug trade by h t i n g  the amount that 
each country could legally import. 

W e  the 1912 Hague Convention had focused on domestic controls, the Geneva 
Conventions were an attempt to improve transnational control. The U.S. had proposed 
strict adherence to the principle that drugs should be used only for medical and 
scientific purposes and that there should be stringent controls on drug production at 
the source. When these proposals were flatly rejected at the second conference, 

24 McrWister (2000), page 46-50; Lowes (1 966), page 188. 
25 Mchllister (2000), page 50-5 1. 
26 Agreement concerning the Manzfactz~re Internal Trade in, and Use of Prepared Opizlm, done 11 
1925, in force 28 July 1926. 
27 Done 19 February 1925; in force 25 September 1928. 

the U.S. 

February 

28 The PCOB was intended to be impartial and politically disinterested, but its operations remain 
extremely political to this day (it stdl exists). Since its inception, its membership has always included a 
representative from Britain, the U.S. and France. (MciUltster (2000), page 83) 
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delegation walked out of the conference and never signed the treaties. The Chinese 
delegation withdrew as well, because no agreement could be reached on the 
suppression of opium smoking.29 Instead, the two countries concentrated on enforcing 
the 1912 Hague Convention. 

The 2932 Geneva Narcotics Manufactun'np and Distribution Limitation Convention / 
1932 Banpkok O ~ i u m  Smokinp Apreement 

The import control system put in place following the 1925 Geneva Convention 
was only partially effective, as drugs were simply transhipped through non-signatory 
countries. In 1931, the League of Nations convened a further conference in Geneva to 
place limits on the manufacture of cocaine, heroin and morphine, and to control their 
distribution. The result of the conference was the Convention for Lzmiting the Manzflactzire 
and Regulating the Distmhtion of Narcotic Dmg@ (1 93 1 Limitation Convention). 

In 1931, Canada abandoned its policy of simply reacting to international drug 
control efforts and began playing an active role in supporting U.S. efforts to expand 
control at the source. Colonel Charles Henry Ludovic Sharman, Chief of the Narcotics 
Division in the Department of Pensions and National Health, was the principal 
architect of Canada's domestic and international drug policy u n d  the 1960s. Canada, 
through Sharman, was heavily involved in the negotiations leading up to the 1931 
Limitation C ~ n v e n t i o n . ~ ~  

A new player also emerged from within the U.S. delegation: Harry J. Anslinger, 
fust Commissioner of the newly created Federal Bureau of Narcotics, a position he 
would hold for 33 years. A firm believer in prohibition and the control of drug supplies 
at the source, Anslmger is widely recognized as a prime mover in the development of 
U.S. drug policy and, by extension, international drug control into the early 1970s.32 

The centrepiece of the 1931 Limitation Convention was the manufacturing 
limtation system set out in Chapters I1 and 111. Parties were required to provide the 
PCOB with estimates of their national drug requirements for medical and scientific 
purposes, and on the basis of those estimates, the PCOB would calculate 
manufacturing h u t s  for each signatory. A Drug Supervisory Body (DSB) was created 
to administer the system. The Convention's effectiveness was seriously undermined by 
Article 26, which absolved states of any responsibhties under the Convention for their 

Bruun et al. (1975), page 14. 
3O Done 13 July 1931; in force 9 July 1933. 
j1 Giffen et al. (2000), page 483. 
j2 See, for example, McAkster (2000), page 89-90; Bewley-Taylor (1999), page 102-164; Bruun et al. 
(1 975), page 137-141; Inglis (1 975), page 181-1 90. See also Harry J. Anslmger and Will Oursler, "The 
War against the Murderers," in William 0. Walker 111, ed., D n g ~  in the Westem Hemisphere: An O~ssse_y af 
Czdtures in Conflict, Wilmington, Delaware: Scholarly Resources Inc., 199 6. 
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colonies. Article 15 required states to set up a "special administration" for national drug 
control, modelled to some extent on the U.S. domestic control apparatus.33 

The Convention came into force quickly because various countries and the 
League of Nations thought it might provide a useful model for arms control 
negotiations. The League even prepared a report explaining how the principles set out 
in the 1925 Geneva Convention and the Limitation Convention could be applied to 
dsarmament issues.34 

In late 1931, another conference was held in Bangkok to address opium s m o h g  
in the Far East. The treaty35 it produced was weak, primarily because the U.S. attended 
only as an observer and the European colonial powers were u n d g  to implement 
effective controls on opium use while there was significant opium overproduction and 
smugghg. The fact that the U.S. strategy of absolute prohibition had made little impact 
on opium trafficking and use in the Phhppines did not strengthen the U.S.'s hand in 
pushing for the elimination of poppy cultivation. The key result of the Bangkok 
conference was that it convinced the U.S. that a f m e r  approach was needed to combat 
raw material production and illicit drug trafficking.36 

The 1936 Geneva Convention for the Su~~ression of the Illicit Traffic in Danperous 
D r y s  

Based on initiatives of the International Police Commission, forerunner of the 
International Criminal Police Organization (INTERPOL), negotiations had begun in 
1930 to develop a treaty to stem illicit drug traffickmg and punish traffickers severely 
through criminal sanctions.37 

In 1 936, the Convention for the Jz@ression ofthe ILkint T ~ a f i c  in Dangerozds Drzgs38 (1 936 
Trafficking Convention) was concluded in Geneva. The U.S., led by Anslinger, had 
attempted to include provisions that would criminalize all activities-cultivation, 
production, manufacture and drstribution-related to the use of opium, coca (and its 
derivatives) and cannabis for non-medical and non-scientific purposes. Many countries 
objected to this proposal, and the focus remained on lllicit traffickmg.39 Article 2 of the 
Convention called on signatory countries to use their national criminal law systems to 
"severely" punish, "particularly by imprisonment or other penalties of deprivation of 
liberty," acts dtrectly related to drug trafficking. 

33 Anslinger would use thls provision continually in the future as a way of protecting his position and 
the Federal Bureau of Narcotics from being altered through reorganization. (MciUster (2000), page 98, 
108-1 09) 
34 Ihid., page 110-111. 
35 AgreementfOr the Contml of O p i ~ m  Smoking in the Far East, done 27 November 1931, in force 22 Apnl 
1937. 
36 Taylor (1969), page 275-279; AifcAllister (2000), page 106. 
37 Taylor (1969), page 288-298. 
38 Done 26 June 1936; in force 26 October 1939. 
3' Taylor (1969), page 293-295. 
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The U.S. refused to sign the frnal version because it considered the Convention 
too weak, especially in relation to extradition, extraterritoriality and the confiscation of 
traffickmg revenues. The U.S. was also worried that if it signed, it might have to weaken 
its domestic criminal control system to comply with the Convention. In fact, the 
Convention never gained widespread acceptance, as most countries interested in 
targeting traffickers concluded their own bilateral treaties. 

Despite its minimal overall effect, the 1936 Traffickmg Convention marked a 
turning point. All the previous treaties had dealt with the regulation of "legitimate" 
drug activities, whereas the 1936 Trafficking Convention now made such activities an 
international crime subject to penal sanctions. 

The Second World War 

In the late 1930s, the Opium Advisory Committee (OAC) of the League of 
Nations began to question the international drug control regime's emphasis on 
prohibition and law enforcement. Some countries proposed combating abuse through 
public health approaches, including psychological treatment, dispensary clinics and 
educational programs. Asserting the U.S. belief that addicts could only be cured 
through institutionalization, Anslmger, supported by Sharman, was able to block all 
OAC efforts to consider social and etiological approaches to drug problems. Instead, at 
Anslinger's insistence, the focus remained on developing a new treaty to impose 
prohibition and supply control worldwide.40 

Ironically, in anticipation of war, many countries (in particular the U.S.) b d t  up 
stockpiles of opium and opium products intended for melcal purposes.41 The Second 
World War put further development of the international drug control apparatus on 
hold. 

The 1946Lake Success Protocol 

Following the war, the drug control boles  and functions of the League of 
Nations were folded into the newly formed United Nati0ns.4~ The UN Economic and 
Social Council (ECOSOC) took over primary responsibllrty through its Commission on 
Narcotic Drugs (CND), which replaced the OAC. Under the CND, the Division of 
Narcotic Drugs (DND) was charged with the preparatory work for conferences. The 
PCOB and the DSB continued under the CND in their respective roles of c o m p h g  

40 McAllis ter (2000), page 126-127. 
41 The possibility of war accentuated the hypocrisy and opportunistic nature of the U.S. prohbitionist 
position. In 1939, Anslmger "was simultaneously pursuing a League-sponsored treaty to curtail 
agricultural production in far-off lands, a regional agreement that would allow him to commence poppy 
cultivation at home, and a global acquisition program that amassed the world's largest cache of licit 
opium yet assembled." (McAllister (2000), page 133) 
42 See Bewley-Taylor (1 999), page 54-59; Bruun et  al. (1 975), page 54-65. 
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statistics for national estimates and administering previous treaties. Canada's Sharman 
became the first Chair of the CND and also held a seat on the DSB. 

All these changes in responsibility and organization meant that the existing 
international drug control treaties had to be amended. The amendments were made in a 
Protocol43 signed at Lake Success, New York, on 110 December 1946. 

The 3948 Paris Protocol 

Anslmger and Sharman campaigned hard to ensure that the CND would report 
directly to ECOSOC as an independent organization. They were afraid that if the main 
drug control apparatus was a larger health or social issues organization, such as the 
World Health Organization (WHO) or the United Nations Educational, Scientific and 
Cultural Organization (UNESCO), etiology and treatment issues might take precedence 
over the prohbition focus. In particular, they wanted to ensure that governments 
would be represented by law enforcement officials rather than physicians or others with 
sociology or public health backgrounds. Furthermore, the USSR showed interest in 
considering the social factors underlying drug abuse. For the Western powers to have 
agreed with the Soviet Union would have undermined their hard-line stance against 
Moscow and communism in the looming Cold War. 

Although control remained principally with ECOSOC, the World Health 
Organization (WHO), in particular its Drug Dependence Expert Committee, became 
responsible for decidmg what substances should be regulated.* This authority was 
given to the WHO in an international Protocol45 signed in Paris in 1948. Article 1 
stated that if the WHO found a drug to be "capable ofprodmizg addicton or ofconversion into 
aprodzict capable ofprodztnizg addiction, "it would decide how to classify the drug within the 
international drug control structure. The Protocol also brought under international 
control specific synthetic opiates not covered by previous treaties. 

The 1953 New York Opium Protocol 

By the late 1940s, it became clear that the large number of international drug 
treaties, with their differing types and levels of control, had become confusing and 
unwieldy. Anslinger, Sharman and their alhes had the CND recommend to ECOSOC 
the idea of consolidating all existing treaties into one document. It would also be an 

43 Protocol amending the Agreements, Conventians and Protocols on Narcotic Dmgs concluded at The Hagz/e on 23 
Jantiay 1912, at Geneva on 11 Febrtlay 1925 and 19 Febmay 1925 and 13 J u b  1931, at Bangkok on 27 
November 1931, and at Geneva on 26 June 1936, done 11 December 1946, in force 11 December 1946. 
44 Bruun et al. (1975), page 70. 
45 Protocol Bringing under International Control Dmgs outside the Scope o f  the Convention o f  13 J u b  1931, for 
Lzmiting the Manzrfacture and Regulating the Distrbution ojn'drcotic Dmgs, as amended the Protocol signed at 
Ldke Sziccess, New kbrk, on I I December 1946, done 19 November 1948, in force 1 December 1949. 
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opportunity to bring in more stringent prohibition-based controls.46 This plan was 
sidelined for a decade when the Director of the DND, Leon Steinig, proposed the 
creation of an "International Opium Monopoly" in an attempt to end the illicit trade 
and guarantee wholesale licit opium supply. 

Throughout the 1950s, Cold War tensions pushed Anshger to rebuild the U.S. 
stockpile of opium and opium derivatives, often by m a h g  large purchases from Iran 
through U.S. pharmaceutical companies. Many European countries were also 
stockphg. The multinational pharmaceutical companies in Europe and the U.S. feared 
that a monopoly like the one proposed by Steinig would lead to restrictions and higher 
prices. Anslinger and Sharman along with the British, Dutch and French H e d  the 
monopoly dscussions in the CND. The French representative on the CND, Charles 
Vaille, suggested a new opium protocol as an interim solution untll the treaties could be 
consolidated. ECOSOC approved a plenipotentiary conference, and Anshger seized 
the new protocol initiative as an opportunity to impose strict global controls on opium 
produc ti0n.~7 

The Protocol48 (1953 Opium Protocol), fmalized in New York in 1953, Article 2 
stated bluntly that Parties were required t o  'Yimit the me of opium  exclusive^ to medical and 
sn'entzjc needs. "Various provisions were included to control the cultivation of the poppy 
and the production and dstribution of opium. Article 6 restricted opium production to 
seven states, and Parties could only import or export opium produced in one of those 
c ~ u n t r i e s . ~ T h e  Protocol comprised the most stringent international drug control 
provisions yet, but it never gained the support Anslinger had hoped for. It I d  not 
receive sufficient ratifications to bring it into force untd 1963, and by then it had been 
superseded by the 1961 Single Convention. 

THE THREE CURRENT CONVENTIONS 

The Sin~Ie Convention on Narcotic Drum, 1961 

The Single Convention has played a central role in the creation of the modern 
prohibitionist system of international drug control. It is a continuation and expansion 
of the legal infrastructure developed between 1909 and 1953. 

The work of consolidating the existing international drug control treaties into one 
instrument began in 1948, but it was 1961 before an acceptable third draft was ready to 

46 ECOSOC approved the recommendation in two resolutions: 159 I1 D (VII) of 3 August 1948, and 
246 D (EX) of 6 July 1 949. See also MciWister (2000), page 1 72; Bewley-Taylor (1 999), page 137. 
47 hlciillister (2000), page 172-1 79. 
48 ProtocolfO~ Limiting and Regt~lating the Cultivation of the Popp Plant, the Production oJ; IntemationaL and 
Wholesale Trade zn, and Use oJ; Opium, done 23 June 1953, in force 8 March 1963. 
49 The seven producing countries were Bulgaria, Greece, India, Iran, Turkey, the USSR and Yugoslavia. 
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be presented for dtscussion at a plenipotentiary conference.50 The conference began in 
New York on 24 Janualy 1961, and was attended by 73 countries, each "with an agenda 
based on its own domestic priorities."51 

Wfiam B. McAIlister has dtvided the participating states into five hstinct 
categories based on their drug control stance and objectives. 

Organic states group: A s  prodzicers o f  the orgdnic raw materialsfor most o f  the global dng 
szppb, these coztntn'es had been the traditionalfocus o f  international dng control efoorts. T h y  were 
open to sono-cziltztral dmg me ,  having lived with i t for centzmes. While Inda, Turky,  Pakistan 
and B u m  took the lead, the grozp also inclztded the coca-prodztnng states o f  Indonesia and the 
Andean region o f  S o z h  A m e h ,  the opizim- and cannabisprodz&'ng countnk o f  So.uth and 
Sogtheast Asia, and the cannabis-prodztcing states in the Horn o f  Afrca. They favoured weak 
controls becazise existing restni.tions on production and export had direct' afected large segments of 
their domestic population and industy. T h y  supported national control e fom based on local 
conditions and were way  o f  strong international control bodies ztnder the Uhr. Although essential4 
powerless to fght the prohibition phi lo sop^ directb, they efectiveb forced a compromise b_y working 
together to dilute the treaty language with exceptions, loopholes and deferrals. They also sozlght 
development aid to compensate for losses caused li_y strict controls. 

Manufacturing states group: This group included pninan3 Western industnaliqed nations, 
the key plqers being the U.S., BTitdn, Canada, Sd~er land ,  the Netherlands, West Germany 
and Japan. Having no ml t~ral  a sn ig for  organic dmg ztse and being faced with the efects that 
drug abzlse was having on their citiqens, t h y  advocated very stmi2gen.f controls on the production af 
organic raw matenals and on ilk& trascking. A s  the prinnpal manufacturers o f  ynthetic 
pychotropics, and backed a detemined industy lobLy, t h y  forceflb opposed ztndae restrictions 
on medical research or the production and distn'bution o f  manufactured dnags. They favoured strang 

, supnational control bodies as long as they continued to exernj-e de facto control over s zd  bodies. 
Their strateg was essential4 to "shzjrt as m ~ c h  of the regulatoy burden as possible to the raw- 
matenalp-odztcing states while retaining as much oftheir own freedom as possible. " 

Strict control group: These were essential' non-produnnng and non-manufacturnkg states with 
no direct economic stake in the dmg trade. The key members were France, Sweden, Bra?? and 
Nationalist China. Most ofthe states in thisgrozlp were czdtwal' apposed to dmg use and sufered 
from abuse problems. They favoured restnkting dmg use to medical and scientzjfcpu?poses and were 
wilkng to samjfce a degree o f  national sovereignty to ensure the efectiveness o f  supranational control 
bodies. T h y  were forced to moderate their demands in order to secure the widestpossible agreement. 

50 One of the Canadian delegates to the CND, National Health and Welfare official Robert Curran, 
played the leadmg role in drafting a document that would be acceptable to all countries as a starting 
point for negotiations (McAllister (2000), page 205). For an analysis of this third draft, see Leland M. 
Goodrich, "New Trends in Narcotics Control", International Conn'Iiation, No. 530, November 1960. 
51 MciVlister (1992), page 148. 
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Weak control group: This group was led b~ the Soviet Union and often inchded its all'ies in 
Europe, Asid and Africa. Thty considered ding co~trol a pure4 internal iswe and adamant4 
opposed ali._y intmsion on national soverezg/lg, such as indtpendent inspections. With little interest 
in the dng trade and minimal domestic ahse problems, t h y  refztsed to give a y  supranational 
boaj excessive power, especial4 over intertzal decisio~~-making. 

Neutral group: This was a diverse gro~rp il~clkiiig most o f  the A f r ian  countries, Central 
Amen'ca, szbAndean South America, Lztxembozq and the 17atican. T h y  had no strong 
interest in the i w e  apart from ensztnig their 0 2 ~ 1 1  access to sz/ficzent dng szpplies. Some voted 
with politial blocs, others were willing to trade votes, and others were tnl4 neutral and cozdd go 
either 2 2 9  on the control issue depending on the persz/asive power o f  the arguments presented In 
genera4 they supported compromise with a view to obtaining the broadestposdle agreement. 

The result of all these competing interests was a document that epitomized 
compromise. The Single Convention clearly upheld and expanded existing controls and 
in its breadth was the most prohibitionist document yet concluded, though it was not as 
stringent as it might have been. It was free of the costly features of the 1953 Opium 
Protocol, such as the provision restricting opium production to the seven specified 
countries. Sharman no longer negotiated for Canada, and Anslmger had played a minor 
role in the conference owing to conflicts with the U.S. State Department. The latter was 
content with the Convention because U.S. influence was assured within the UN 
supervisory bodes and the prohibitive framework had been expanded to include tight 
controls over coca and cannabis. Since the U.S. originated the idea of the Single 
Convention, walking out of the conference would have meant losing face in the UN 
and given the impression of weakness vis-a-vis the Soviet Union during a tense Cold 
War period.52 

The principal foundations of the previous treaties remained in place in the Single 
Convention.53 Parties were sull required to submit estimates of their drug requirements 
and statistical returns on the production, manufacture, use, consumption, import, 
export, and stockphg of drugs.54 The import certification system created by the 1925 

52 Anslinger was extremely disappointed with the Single Convention because he believed that the 
opium control provisions were not stringent enough (e.g., Article 25 still allowed any country to 
produce up to five tons of opium annually, albeit subject to strict controls). He attempted to derail the 
Convention by lobbying countries to ratify the 1953 Opium Protocol in hopes of obtaining the number 
of ratifications needed to bring it into force. He failed, and his influence waned after that. (Bewley- 
Taylor (1 999), page 136-1 61) 
53 Only the 1936 Traffickmg Convention was not included in the Single Convention and remained in 
force separately, because agreement could not be reached on which of its provisions should be included 
in the Single Convention (McAllister (2000), page 207-208). Article 35 of the Single Convention simply 
encouraged cooperation between countries to combat &cit traffickmg. 
54 Single Convention, Articles 19 and 20. 
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Geneva Convention was maintained. Parties were required to license all manufacturers, 
traders and dstributors, and all transactions involving drugs had to be d~cumented .~~  
The Single Convention budt on the trend of requiring Parties to develop increasingly 
punitive criminal legislation. Subject to their constitutional h ta t ions ,  Parties were to 
adopt dstinct criminal offences, punishable preferably by imprisonment, for each of 
the following drug-related activities in contravention of the Convention: cultivation, 
production, manufacture, extraction, preparation, possession, offering offering for sale, 
distribution, purchase, sale, delivery on any terms whatsoever, brokerage, Aspatch, 
dispatch in transit, transport, importation and exportation.56 Furthermore, the granting 
of extradition was described as "desirable."57 

The Convention assigned substances to one of four schedules based on level of 
control. Schedules I and IV were the most stringent and covered primarily raw organic 
materials (opium, coca, cannabis) and their derivatives, such as heroin and cocaine. 
Schedules I1 and 111 were less strict and contained primarily codeine-based synthetic 
drugs. At the U.S.'s insistence, cannabis was placed under the heaviest control regime in 
the Convention, Schedule IV. This regime included drugs such as heroin (the WHO 
considered any medical use of heroin to be "obsolete"). The argument for placing 
cannabis in this category was that it was widely abused. The WHO later found that 
cannabis could have medical applications after all, but the structure was already in place 
and no international action has since been taken to correct this anomaly. 

The U.S. was pleased with the Single Convention as it broadened control over 
cultivation of the opium poppy, coca bush and cannabis plant, though the measures 
were not as stringent as the ones Anslmger had negotiated in the 1953 Opium 
Protocol.58 Articles 23 and 24 of the Convention set up national opium monopolies and 
put very strict limitations on international trade in opium. 

Article 49 of the Convention required Parties to completely elunrnate all quasi- 
medcal use of opium,5%pium smoking, coca leaf chewing, and non-medcal cannabis 
use within 25 years of the coming into force of the Convention. All production or 
manufacture of these drugs was also to be eradicated within the same period. Only 
Parties for whch such uses were "traAtional" could take advantage of delayed 
implementation; for others, prohibition was immedate. Since the implementation 
period ended in 1989, these practices are today fully prohibited, and the drugs may be 
used only for regulated meAcal and scientific purposes. 

Apart from consolidating the previous treaties and expandmg control provisions, 
the Single Convention also streamltned the UN's drug-related supervisory bodies. The 
PCOB and the DSB were merged in a new body, the International Narcotics Control 
Board (INCB), responsible for monitoring application of the Convention and 

55 Ibid., Articles 21 and 29-32. 
56 I d d ,  Article 36. 
57 Ibid, Article 36(2). 
58 Single Convention, Articles 22-28. 
59 The h i t  was 15 years for the quasi-medical use of opium. 
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administering the system of estimates and statistical returns submitted annually by 
Parties.60 The INCB was to have eleven members, three nominated by the WHO and 
eight by Parties to the Convention and UN members. The manufacturing lobby's 
effectiveness in the negotiations was evident in the knowledge requirement for WHO 
nominees: 'hediaI, pharmdcological or pharmaceutical expemence. '" The INCB was given a 
h t e d  power of embargo: it could recommend that Parties stop international drug 
trade with any Party that failed to comply with the provisions of the C0nvention.6~ 

The Convention's emphasis on prohibition was reflected in the minimal attention 
paid to drug abuse problems. Only Article 38 touched on the social (demand) side of 
the drug problem by requiring Parties to 'Bive .penal attention to the provision o f  faczZtiesjr 
the medical treatment, care and rehabilitation o f  dng add&. " Furthermore, it was considered 
"desirable" that Parties "establish adequate facihties for the effective treatment of drug 
adlcts," but only if the country had 'h  serious problem o f  dmg addiction and its economic 
resources [wozrld] permit. " The inadequate recogrution of demand/harm reduction 
approaches, such as prevention through education, has been one of the key criticisms 
of both the Single Convention and international drug control treaties in general.b3 

The Single Convention effectively consolidated several decades' worth of assorted 
drug control machmery into one key document administered by one principal body, the 
United Nations. 

Convention on Ps_vchotropic Substances 

In the 1960s, following the signing of the Single Convention, drug use and abuse 
exploded around the world, especially in developed Western nations.64 The increase 
was particularly evident in the pervasive use and availabihty of synthetic psychotropic 
substances developed since the Second World War, such as amphetamines, barbiturates 
and LSD. Most of these drugs were not subject to international control, and because 
national systems of regulation lffered widely, traffickmg and smugglmg flourished.65 

Throughout the 196Os, the CND and the WHO debated the issue of control of 
psychouropic drugs at regular meetings and made various recommendations to member 

60 Single Convention, Articles 5 and 9-16. 
6' Ibd  , Article 9 (1) (a). 

Ibid , Article 1 4(2). 
63 See, for example, Report ofthe International Working Group on the Single Convention on Narcotic Dmg~ ,  1961, 
Toronto, Addiction Research Foundation, 1983, page 10-11; recommendations 4,5, 15,19 and 20. 
G4 See, for example, Vladunir KuSevid, (1977) "Drug Abuse Control and International Treaties", Jozmd 
of Dmg  issue^, Vol. 7, No. 1, page 35-53. See also McAhster (2000), page 218-220; Musto (1999), ch. 11; 
Mc,Uster (1992), page 153-162; Bruun e t  al. (1975), ch. 16; Inglis (1975), ch. 13. 
65 The U.S. attempted to regulate psychotropic substances through the Bureau of Drug Abuse Control, 
established under the DmgAbuse ControlAct of1965. Thls statute also shifted the constitutional basis for 
drug control from the taxing power to interstate and commerce powers, a change that led to the demise 
of Anslinger's Federal Bureau of Narcotics and the birth of the Bureau of Narcotics and Dangerous 
Drugs (BNDD) under the federal Department of Justice. (Musto (1999), page 239-240) 
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states concerning the national control of particular substances, i n c l u h g  stimulants, 
sedatives and LSD. In January 1970, the CND discussed a draft treaty prepared by the 
UN Division of Narcotic Drugs on the international control of psychotropic drugs. 
Following some modfications by the CND, this document became the basis for 
negotiations at a plenipotentiary conference convened in Vienna on 11 July 1971; this 
conference produced the Psychotropics Convention.66 

The 1961 Single Convention had been used as a template for the draft 
Psychotropics Convention, and many of the former's features are found in the latter: 
CND/INCB administrative authority, schedules establishing dfferent levels of control 
for Afferent drugs, mandatory transaction documentation and licensing, an 
irnport/export control system, f ic i t  trafficking provisions and criminal sanctions. 
Though superficially quite s d a r ,  the two Conventions are in fact extremely Afferent. 
The Psychotropics Convention imposes much weaker controls. The reason for t h s  
becomes apparent when the positions of the negotiating stakeholders are examined and 
selected parts of the two treaties are carefully compared.67 The overwhelmmg influence 
of the multinational pharmaceutical industry on the Psychotropics Convention was 
particularly o bvious.68 

In contrast to the five negotiating groups identified by McAkster for the Single 
Convention, there were only two dstinct blocs with conflicting positions at the Vienna 
conference. One group included mostly developed nations with powerful 
pharmaceutical industries and active psychotropics markets; this was essentially the 
"manufacturing group." The other group consisted of developing states, supported by 
the socialist countries, with few psychotropic manufacturing facilities; this was to a 
large extent the "organic group." At the 1971 negotiations, however, the positions of 
the two groups were complete4 reversed. The manufacturing group adopted the tradtional 
arguments of the organic group: weak controls, national as opposed to international 
controls, and national sovereignty taking precedence over any supranational UN body. 
The rationale for these positions was that strict controls would be difficult to enforce 
and would cause financial loss. The organic group, on the other hand, pushed hard for 
strict controls s d a r  to those it had been forced to accept in the Single C ~ n v e n t i o n . ~ ~  

66 ICuSevik (1975), page 38. 
fl McAllister (1992), page 154-162; I<u;evik (1975), page 38-41. h/IcAhster7s comparison is hghly 
detailed, and well worth reading; ICu8evii provides useful background and commentary. See also S.K. 
Chatterjee (1 988) A Gzide to the International Dmgs Conventions, London: Commonwealth Secretariat, page 
15-33, for a more technical, lower-level comparison of the two Conventions. 
68 The lead author of the preliminary draft, Arthur Lande, had ended his career at the UN shortly 
before the Vienna conference. He attended the conference as representative of the U.S. Pharmaceutical 
Manufacturer's Association, one of many industry observers. Another example of the industry's blatant 
influence involved a group of six small Latin American countries. They uncharacteristically supported 
weakening the treaty and were all represented by a Swiss national who was not fluent in Spanish and 
was not a government official, a diplomat or a narcotics expert. He worked for the European 
pharmaceutical giant Hoffmann-LaRoche. (McAhster (2000), page 232; ICu6evii (1975), page 39) 
69 McAllister (1992), page 154; ICu6evid (1975), page 39. 
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A comparison of the Preambles of the two Conventions is reveahg. Although 
the Preamble is not legally binding, it encapsulates the spirit of the instrument. In the 
Single Convention, addiction is described as 'h  senoz/s evilfor the ind'ivictal . . . fraught with 
s o d  and economic danger to mattkind " It is recognized, however, that "he medical zrse of 
narcotic dngs continzies to  be indispensable for the relief o f  pain and sz~enng and that adequate 
provision mzlst be made to ensure the avaiiabilig o f  narcotic d q s  for such purposes. " By contrast, 
the Psychotropics Convention makes no mention of the "serious evil" of "ad&ction," 
but rather notes 'bith concern the pztblic health and socialproblems reszdting from the abzse o f  
ce7itain pyhotropic szihstaaces. " As well, it is recognized that "the zise ofpychotrofic substances 
for medical and snezzt@cpuposes is indispensable and that their avaiiabilig for such purposes should 
not be undub restn'cted " The overall tone of the Psychotropics Convention Preamble is 
less harsh, and it implies that 'hbz~se o f  cedain, " not a 4  p.sycbotropics, is not as senozis a problem 
as 'haclcction to narcotic dngs"in general. 

The approach to categorizing drugs by means of schedules with varymg levels of 
control also hffered between the two Conventions. In the 1961 Single Convention 
negotiations, when the placement of a drug in a particular schedule was hsputed, the 
drug almost always ended up in a schedule not favoured by the organic group - for 
example, the placement of cannabis in Schedule IV. The manufacturing group's 
insistence on this classification method was based on the idea that narcotic drugs 
should be considered hazardous unul proven otherwise. This reasoning &d not apply, 
however, when U.S. economic interests were at stake. In 1971, the U.S. delegation 
argued forcefully and often successfully that organic raw materials should be assigned 
to the strictest schedules, while their manufactured derivatives should be placed in the 
weaker schedules. 

The Psychotropics Convention also contains four schedules of control, but they 
are substantially different in nature and organization from those of the Single 
Convention. For example, the most stringent schedule in the Single Convention is 
Schedule IV,70 which is equivalent to Schedule I71 in the Psychotropics Convention. In 
both cases, the drugs included may be used only by authorized persons in government- 
operated me&cal or scientific institutions, and their manufacture, import and export are 
strictly controlled. The weakest schedule in the Psychotropics Convention is Schedule 
IV, which contains tranqdzers. Some manufacturing states tried to e h a t e  Schedule 
IV by arguing that such drugs were sufficiently regulated by national controls and that 
international control was therefore unnecessary. In the end, Schedule IV was retained, 
albeit with a much shorter list of drugs. However, the principle on which drugs were 
classified was completely reversed, in particular by the U.S.: 'hnless there was substantial 
proof that a substance was hamfiiI, it should remain uncontrolled '72 

70 Vlihich includes cannabis and heroin, for example. 
71 'Which includes hallucinogens, such as LSD. 
72 McAlhster (1992), page 158. 
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Another key hfference between the two Conventions is revealed by a close 
comparison of the schedules. Previous treaties, includmg the Single Convention, not 
only covered the base substances but also extended control to include their salts, esters, 
ethers and isomers, i.e., their derivatives. In contrast, derivatives were complete4 absent 
from the schedules of the Psychotropics Convention. As a result, every substance to be 
covered under the treaty regime must be specified by name. In practical terms, that is 
impossible because new derivatives are constantly being produced, and they comprise 
95 per cent of the substances developed by pharmaceutical firms. If a general reference 
to derivatives had been included, new substances would have been covered 
automatically. This omission was apparently the result of a deal made between political 
representatives when the technical experts were not present; the derivatives had to be 
sacrificed in order to get the manufacturing states to sign the treaty.73 

The system of estimates set out in Article 17 of the Single Convention requires 
Parties to report annually to the INCB how much of each controlled substance they 
wdl need for the next year. T h s  system is one of the pdlars of the international drug 
control regime and dates back to the second Geneva conference, whch led to the 1725 
International Opium Convention. It was complete4 excluded from the Psychotropics 
Convention. As McAkster has pointed out, ' y i h i ~  omission was clear4 in the interests ofthe 
manz{actz~mIg states, because without estimates o f  need it is iqossible to calculate whether more o f  a 
substance than can legittimdte4 beput to use is being fabm'catea'. 'T4 This allowed multinationals to 
manufacture unlimited quantities of psychotropic substances without being constrained 
by annual production limits based on licit need. 

These omissions-derivatives and estimates-were largely corrected during the 
1770s and 1780s through quiet recourse to customary international law by the D N D  
and the INCB. The latter asked Parties to submit psychotropics information and 
statistics not required by the Convention. The initial positive responses from various 
organic group states were then used to persuade others to follow suit. Simdarly, the 
CND and the WHO simply announced that derivatives would be included in the 
schedules. Some governments complied and others were eventually forced by 
international pressure to do likewise. 

Article 3 of the Single Convention gives the WHO the key role in determining 
whether, on the basis of a medical or scientific analysis, a new drug should be added to 
a schedule and thus placed under international control. The WHO'S recommendation is 
submitted to the CND, which makes the fmal decision. However, any Party may appeal 
the CNDYs decision to ECOSOC within 70 days. ECOSOC7s decision is fmal. While a 
decision is being appealed, the CND may still require Parties to place control measures 
on the substance in question. 

Under the Psychotropics Convention, the WHO continues to make 
recommendations based on mehcal and scientific criteria. However, Article 2(5) 

- 

73 McrVlister (2000), page 233. 
74 McALtster (1992), page 157. 



REPORT OF THE SENATE SPECIAL COMMITTEE O N  ILLEGAL DRUGS: CANNABIS 

explicitly drrects the CND to bear in mind "the economic, soa'al, legal, administrative and other 
factors it ma_y consider relevant" in coming to its decision. Furthermore, Article 17(2) states 
that the CND's decision is subject to approval by a two-thirds majority of CND 
members.75 The CND's decision may sull be appealed to ECOSOC, and Parties have 
up to 180 days to do so. In addition, ECOSOC's decision is not necessarily final; there 
is the possibdity of continual appeals. Lastly, while a decision is being appealed, Article 
20)  allows a Party to take "exceptional action" and exempt itself from certain control 
measures ordered by the CND pending the outcome of the appeal. The cumulative 
effect of all of these additions to the Psychotropics Convention is that it can be much 
harder for the WHO to bring a new psychotropic drug within the control system than 
to add a new narcotic drug to the Single Convention. 

The criteria for placing a new drug under control also differ between the two 
Conventions. Accordmg to Article 3 of the Single Convention, a narcotic drug d 
come within the control regime if it is '%able to similar abuse andproductive of similar ill efects 
as the dmgs" in the relevant schedule. The prerequisites under Article 2(4) of the 
Psychotropics Convention are significantly more stringent. The WHO must find: 

(a) that the sabstance has the capacz's, to produce 
(i) ( I )  a state o f  dependence, and 

(2) central nervous ystem stimztlation or depression, resalting in hallzciizations or 
disturbances in motorj4nction or thinking or bebaviour orperception or mood or 

@ similar abztse and similar ill efects as a sabstance in Scbedale I, II, III or I V ,  and 
that there is saficient evidence that the substance is being or is Like4 to be abused so as to constitztte a 
pabh heah and socialproblem warranting the placiizg ofthe substance under international contd 

T a h g  the lead for the manufacturing group on this point, the U.S. and Britain 
were the most adamant about including such highly restrictive criteria.76 

The Psychotropics Convention is far ahead of the Single Convention's superficial 
attempt to address the demand side of drug problems (Article 38 described above). 
Article 20 of the 1971 treaty is a rmlestone in that it introduced the concepts of public 
education and abuse prevention into the legal infrastructure of international drug 
control. In particular, it enjoins Parties to "take allpractical measuresfor the prevention o f  
abuse o f  pyhotropic substances and for the ear4 identzjkation, treatment, edzication, after-care, 
rehabilitation and social reintegration ofthe persons involved, and [toj coordinate their eforts to these 
ends. "Parties are also required to promote "as far as possible" the training of personnel 
to carry out these tasks and encouraged to further the study and public awareness of 
etiological issues related to abuse. Although these provisions leave plenty of room for 
countries to avoid taking measures, they are a definite improvement over the Single 
Convention. 

75 The U.S. tried to increase it to a three-quarters majority. (Mcilllister, 2000, page 161) 
76 I&i, page 159. 
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The penal provisions in Article 22 of the Psychotropics Convention allow states 
to use treatment, education, after-care, rehabhation and social reintegration instead of 
just conviction or punishment in d e a h g  with abusers who commit offences under the 
Convention. While the acknowledgement of treatment and rehabilitation is an 
improvement over previous strictly penal provisions, such measures are intended as a 
supplement to imprisonment rather than as an alternative.77 

On  the whole, the 1971 negotiations resulted in a treaty that was significantly 
weaker than the Single Convention. Furthermore, any possibility of revisiting the 
provisions of the Psychotropics Convention was not realistic in the early 1970s, as a 
new chapter in the U.S. "war on drugs" was beginning.78 

Protocol amendinp the Sinde Convention on Narcotic Drum. 1961 

In the early 1970s, US. President Richard Nixon officially declared "war on 
drugs" in response to the massive drug abuse in the U.S. and the social damage it was 
causing. This announcement had global repercussions.79 

In 1971, as part of the Nixon administration's international anti-narcotics 
campaign, U.S. officials suggested creating a government-funded, UN-adrninis tered 
fund to combat drug abuse.80 The United Nations Fund for Drug Abuse Control 
(UNFDAC) was launched in 1971 with an initial $2 d o n  donation from the U.S. 
Other governments were reluctant to contribute because of the motives behmd the 
Fund. This reluctance was well founded as UNFDAC essentially became a U.S. tool. 
--  

77 United Nations, Commentay on the United hTations Convention Against Illicit Tra@c in Narcotic Dmgs and 
Psyhotmpic Substances, Done at L'ienna on 20 December 1988, New York: United Nations, 1976, page 353- 
354. 
78 The US. war on drugs is considered to have begun with the enactment of a federal drug control law 
known as the Harrison Narcotics A c t  of 1914, and has continued ever since at varying levels of intensity. 
The most recent supporters of the war on drugs include President Nixon in the late 1960s and early 
1970s, President Ronald Reagan in the 1980s, President George Bush in the late 1980s and early 1990s, 
President Bill Clinton in the 1990s and now President George W. Bush. A great deal has been written 
about the war on drugs. See, for example, Steven R. Belenko, ed., Dmgs and Dmg Poliy in America: A 
Docmentay Histoly, Westport, Connecticut: Greenwood Press, 2000; H. Richard Friman, 
iVTarcoDiplomacy: Exporting the U.S. War  on Drtgs, Ithaca, New York: Cornell University Press, 1996; 
James A. Inciardi, The War  on Dmgs: Heroin, Cocaine, Cnhe, and Public Poliy, Palo Alto, California: 
Mayfield Publishing Company, 1986; Kenneth J. Meier, The Politics ofSin: Drtgs, A h h o l  and Public Polig, 
Armonk, New York: M.E. Sharpe, 1994; Musto (1999); WiUiam 0. Walker 111, Dmg Control in the 
Amemi.as, revised edition, Albuquerque, New Mexico: University of New Mexico Press, 1989; Steven 
Wisotskv, Beyond the War on Dmgs: Overcoming a Faded Public Poliy, Buffalo, New York: Prometheus 
Books, 1990. 
79 Musto (1999), page 248-259; Bruun et al. (1975), ch. 10. 
80 The US. campaign included massive international fundulg for crop substitution, technical assistance 
to improve the administration and law enforcement, initiatives to combat smuggling, and coordination 
of educational programs. However, many developing countries were wary of US. money with strings 
attached. The Americans saw the Fund as a way to get around that reluctance. (McAllister (2000), 
page 236-237) 
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The emphasis was on law enforcement and crop substitution rather than abuse and 
demand-oriented strategies. Money went primarily to projects that involved U.S. alhes 
and focused on countries where the U.S. had been unable to stop opium production.81 

The Fund was also sharply criticized for succumbing to the inefficiency of the 
UN's bureaucratic machmery: '2 large propodion o f  the money a'l'ocated to the Fund? various 
programs is in fact spent on szppor?ing an ever-expanding hreazma~)r to administer the programs. 
Indeed m a 9  o f  the Programs appear to serve no purpose other than to provide ocntpaion for the 
enlarged secretamats. '82 It was also argued that the UNFDAC should be transferred from 
the drug control bodies under ECOSOC to the United Nations Development Program, 
which was better able to assess the development and aid needs of recipient countries.83 

Another key initiative of the Nixon administration was to strengthen the Single 
Convention. As a result of heavy U.S. lobbying, a UN plenipotentiary conference was 
convened in March 1972 to amend the Convention.84 What came out of the conference 
was the Single Convention Protocol. The main goal of the amendments was to expand 
the INCB's role in con t rohg  licit and lllicit opium production and ficit drug 
traffickmg in general. The U.S. wanted to revive certain aspects of the 1953 Opium 
Protocol by attempting to reduce licit opium production. However, in 1972, licit 
production was just meeting licit demand, and few countries were w i h g  to risk a 
global shortage of opium for medcal use.85 Consequently, the U.S. proposals were 
significantly diluted. 

The backbone of the Single Convention Protocol consists of provisions that 
enhance the INCB's powers, especially in relation to illicit trafficking. In Article 2 of 
the Single Convention, the defulition of the INCB's functions now includes an explicit 
reference to the prevention of Whnt c~ltivation, production and man~facture oJ and ilhnt 
tra#cking in and use 4 dmgs. "Article 35 encourages Parties to supply the INCB and the 
CND with information on the &cit drug activity in their territory; as well, the INCB is 
empowered to advise Parties on their efforts to reduce illicit drug trafficking. When 
Parties conclude extradtion treaties with one another, such agreements are now 
deemed to automatically include the drug-related offences set out in the Single 
Convention, including trafficking.86 Article 22(2) of the Psychotropics Convention says 
only that it is "desirable" that such offences be made extradtable. 

81 Ibid., page 238. 
82 Bruun et a/. (1 975), page 281. 
83 Ibid., page 282; I<ugevik (1975), page 51. 
84 U.S. ambassadors were selected specifically for the purpose of visiting signatory countries to 
persuade their leaders to support the amendments proposed by the U.S. It is widely believed that the 
conference was largely an instrument that Nixon planned to use in the approaching presidential 
election. (I<uievid (1 975), page 47) 
85 Kugevid (1975), page 48. According to I<ugevid, it would have been better to try to reduce the 
diversion of licit demand into the dhcit market. 
a6 Single Convention, Article 36, as amended by the Single Convention Protocol, Article 14. 
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The Protocol amended the Single Convention's abuse prevention provisions to 
bring them into h e  with Article 20 of the Psychotropics Convention.87 The amended 
Single Convention also echoes the Psychotropics Convention by now allowing 
countries to use 'Yreatment, edmation, aafter-care, rehabilitation and sond reintegration " either as 
an alternative to or in addition to conviction or punishment.88 

Although not as stringent as originally intended by the U.S., the Single 
Convention Protocol continued the prohibitive trahtion of the international drug 
control regime, especially against opium, and stepped up the war on dlicit traffickmg. 

Convention apainst Ilicit Traffic in Narcotic Drum and Psvchotro~ic Substances 

Numerous national and regional drug control initiatives were launched in the 
1970s and 1980s.8Vn Europe, the Co-operation Group to Combat Drug Abuse and 
Ikcit Trafficking in Drugs, also known as the "Pompidou Group," was created to 
facilrtate dtscussions between countries. In addtion, the Heads of National Law 
Enforcement Agencies (HONLEA) met regionally-in Asia and the Pacific in the 1970s' 
and in Africa, Latin America and Europe in the 1980s-to improve police and customs 
drug enforcement cooperation. INTERPOL expanded its operations and became "an 
important clearinghouse for information and a sponsor of local, regional, and global 
drug enforcement  meeting^."^^ 

Meanwhile, concerns arose within the UN and among its main control-oriented 
members that the anti-traffickmg efforts of the international dnxg control system were 
being compromised by the fact that certain nations were not Parties to the Conventions 
or did not have domestic law enforcement systems capable of properly combating dlicit 
trafficking.91 In 1984, the UN General Assembly adopted resolution 39/141, which 
called on ECOSOC to instruct the CND to prepare "as a matter of priority" a draft 
convention considering "the variozls aspects o f  the problem [of illin't dmg traficking7 as a d o l e  
and, inpartimlar, those not envisaged in existing international instmments. "Thus, the goal was to 
add an addttional, traffrckmg-specific layer to the drug control system to complement 
the two existing Conventions. 

87 Ibia!, Article 38, as amended by the Single Convention Protocol, Article 15. 
88 Ibid., Article 36, as amended by the Single Convention Protocol, Article 14. 
89 In the U.S., the war on drugs lost some momentum in the 1970s during the administrations of 
Presidents Gerald Ford and Jimmy Carter. Eleven US. states decriminalized certain aspects of 
marijuana regulation and were supported by well-known organizations such as the American Medical 
Association, the American Bar Association, the American Public Health Association and the National 
Council of Churches. President Ronald Reagan reversed this trend in the early 1980s. (Wisotsky (1990), 
page xviii) 
90 McAllister (2000), page 242-243. 
91 Bewley-Taylor (1999), page 167; David P. Stewart, "Internationalizing the War on Drugs: The UN 
Convention Against Illicit Traffic in Narcotic Drugs and Psychotropic Substances," Denver Jozrmal of 
I n t e m a t i o n a l b  and P o l i ~ ,  Vol. 18, No. 3, Spring 1990, page 387-404. 
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The draft treaty was finalized at the 1987 UN Conference on Drug Abuse and 
Illicit Trafficking. Also at this Conference, a Comprehensive Multi&sciplmary Outline 
of Future Activities in Drug Abuse Control92 (CMO) was adopted to encourage states 
to fulfil their existing treaty obligations. The CMO focused on four areas: 
(1) prevention and reduction of &cit demand; (2) control of supply; (3) suppression of 
ficit  traffichg; and (4) treatment and rehabhation. Many of the objectives described 
in the CMO were reflected in the draft treaty. Between 25 November and 20 December 
1988, representatives of 106 states met in Vienna to negotiate a final text. The result 
was the Trafficking Convention. 

The Trafficking Convention is essentially an instrument of international criminal 
law. Its aim is to harmonize criminal legislation and enforcement activities worldwide 
with a view to curbing illicit drug trafficking through criminalization and punishment. 
Under the Convention, Parties are required to enact and implement very specific 
criminal laws aimed at suppressing f ic i t  traffichg. These laws relate to such aspects of 
the problem as money laundering, confiscation of assets, extradition, mutual legal 
assistance, dhcit cultivation, and trade in chemicals, materials and equipment used in the 
manufacture of controlled substances. As with the other two Conventions, the CND 
and the INCB are charged with administration of the Convention. Furthermore, for 
minor offences, the Trafficking Convention allows demand-side measures to be used as 
an alternative to conviction or punishment.93 

The Preamble describes f ic i t  trafficking as "an international criminal activig7 and 
points out the '%nks between ilkat traflc and other related organi~ed mCTtminal activities which 
undermine the legitimate economies and threaten the stabili~, secunnQ and sovere&nQ o f  States." It 
also stresses 'Yhe importance of strengthening and enhannng ejective legal means for international co- 
operation in mCTtminal matters for s~.Ippressing the international criminal activties o f  illiczt tra8c." 
Even the single reference in the Preamble to demand-side issues is couched in terms 
specific to criminal law: 'Desinizg to el'iminafe the root caztses o f  the problem of abztse o f  narcotic 
dmgs andpychotropic sztbstances, including the illicit d e m a n d f o r  szach dmgs and sztbstances and 
the enomom profits denved from ill'int traflc " (emphasis added). The implication is that drug 
users also are to be considered criminals. The Preamble clearly reflects its prohbitionist 
roots, even explicitly reaffirming 'Yhe gtlzding pnnn$les o f  existing treaties in thefied o f  narcotic 
dmgs andpgchotropic szhtances and the y t e m  o f  control which t h y  emboaj. '" 

Accordingly, the cornerstone of the Traff ichg Convention is Article 3: 
"Offences and Sanctions." Here the treaty breaks new ground by regginkg that Parties 
"legislate as necessary to establish a modern code of criminal offences relating to the 

" Declaration ofthe Conference on D n g  Abuse and Illiczt Traficking, and Comprehensive Muhdisn$linaty Outline of 
FzttztreActiuities in D n g A b m e  Control, UN document ST/NAR/14,1988. 
93 For a detailed description of the provisions of the Trafficking Convention, see William Gllrnore, 
Combating International Dmgs Traficking: The 1988 United hTations Convention Against IIIicit Trafic in Narcotic 
Dmgs and Pychotropic Szrhtances, London: Commonwealth Secretariat, 1991; Stewart (1990). Since 
Stewart was a member of the U.S. delegation that took part in the negotiations, his article presents the 
U.S. perspective on the treaty. 
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various aspects of Illicit traffickmg and to ensure that such f ic i t  activities are dealt with 
as serious offences by each State's judiciary and prosecutorial authorities."" The 
mandatory offences, set out in Article 3(1), include the following: 

the production, manufacture, distribution or sale of any narcotic drug or 
psychotropic substance in violation of the provisions of the Single Convention or 
the Psychotropics Convention; 

the cultivation of the opium poppy, coca bush or cannabis plant in violation of 
the above Conventions; 

the possession or purchase of any narcotic drug or psychotropic substance for 
the purpose of dhcit trafficking; 

0 the manufacture, transport or  distribution of materials, equipment and 
substances for the purpose of illicit cultivation, production or manufacture of 
narcotic drugs or psychotropic substances; 

the organization, management or financing of any of the above 0ffences.9~ 
Furthermore, Article 3(2) of  the Trafficking Convention requires each Party, 

subject to its constitutional principles and the fundamental principles of its legal system, 
to establish criminal offences for the possession, purchase or cultivation of drugs for 
personal consumption. 

Three points bear making concerning the substance of the current conventions. 
The first has to do with the absence of definitions. The terms drugs, narcotics and 

psychotropics are not defrned in any way except as lists of products included in 
schedules. It follows that any natural or  synthetic substance on the list of narcotics is, 
for the purposes of international law, a narcotic, and that a psychotropic is defined in 
international law by its inclusion in the list of psychotropics." The only thing that the 
1961 Convention tells us about the substances to whch it applies is that they can be 
abused. The 1971 Psychotropics Convention, which, as noted earlier, reversed the roles 
in that the synthetic drug producing countries wanted narrower criteria, indicates that 
the substances concerned may cause dependence or central nervous system stimulation 
or depression and may give rise to such abuse as to "constitute a p ~ b k c  health problem or a 
socialproblem that warrants international control. " 

The second point, following from the first, relates to the arbitrary nature of the 
classifications. While cannabis is included, along with heroin and cocaine, in Schedules 

94 United Nations, Commentav on the United niTations Convention Against Un ' t  Trafic in Narcotic Dmgs and 
Pychotropic Szibstances, Done at Vienna on 20 December 1988, New York: United Nations, 1976, page 48. 
95 See Stewart (1990), page 392; Gilmore (1991), page 5. 
96 Caballero and Bisiou, op. cit.., page 26. 
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I and IV of the 1961 Convention, which carry the most stringent controls, it is not even 
mentioned by name in the 1971 Convention, though THC is listed as a Schedule I 
psychotropic along with mescaline, LSD and so on. The only apparent criterion is 
medcal and scientific use, which explains why barbiturates are in Schedule I11 of the 
1971 Convention and therefore subject to less stringent controls than natural 
hallucinogens. These classifications are not just arbitrary, but also inconsistent with the 
substances' pharmacological classifications and their danger to society. 

Third, if there was so much concern about public health based on how dangerous 
"drugs" are, one has to wonder why tobacco and alcohol are not on the list of 
controlled substances. 

We conclude from these observations that the international regime for the control 
of psychoactive substances, beyond any moral or even racist roots it may initially have 
had, is first and foremost a system that reflects the geopolitics of North-South 
relations in the 20th century. Indeed, the strictest controls were placed on organic 
substances -the coca bush, the poppy and the cannabis plant-which are often part of 
the ancestral tradtions of the countries where these plants originate, whereas the 
North's cultural products, tobacco and alcohol, were ignored and the synthetic 
substances produced by the North's pharmaceutical industry were subject to regulation 
rather than prohibition. It is in this context that the demand made by Mexico, on behalf 
of a group of Latin American countries, during the negotiations leading up to the 1988 
Convention, that their use be banned must be understood. It was a demand that 
restored the balance to a degree, as the countries of the South had been forced to bear 
the full brunt of the controls and their effects on their own people since the inception 
of drug prohibition. The result may be unfortunate, since it reinforces a prohbitionist 
regime that history has shown to be a fdure, but it may have been the only way, given 
the mood of the major Western powers, to demonstrate the irrationality of the entire 
system in the longer term. In any case, it is a short step from there to questioning the 
legitimacy of instruments that help to maintain the North-South disparity yet fail 
miserably to reduce drug supply and demand. 

Putting aside such questions of substance, we d now examine how much leeway 
countries have within the current conventions to adopt less prohibitionist policies. 

Several states have adjusted their criminal enforcement systems to allow de facto 
possession of small amounts of certain soft drugs, such as cannabis and its derivatives, 
for personal consumption while remaining w i t h  the legal bounds of the 
C0nventions.9~ Although the Conventions do not permit legalization or even 
decriminalization of possession, those countries have circumvented the h t a t i o n s  by 
crirninalizing possession, as required by the treaties, but not strictly enforcing the 

97 For example, Belgum, Denmark, Germany, the Netherlands, Poland and some Australian states. 
Switzerland is currently considering a bill to legalize cannabis. The next chapter provides more detail on 
the Australian, Dutch and Swiss approaches in particular. 
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legislation, or they have effectively "depenalized" the offences by exempting them from 
punishmen t.98 

Accordmg to some observers, such approaches clearly violate the spirit of the 
Conventions, especially the Trafficlung Convention, which seems to use the term 
"trafficking7' very broadly to include demand-side activities within a supply-oriented 
control regime. Yet there is a legal basis for these "softer" approaches because the 
treaties do not explicitly forbid them. 

The hard-nosed criminal law approach adopted by the international drug control 
system has drawn criticism from human rights activists. Some maintain that the 
imprisonment penalties are excessive for soft-drug offences such as possession of a 
small amount of cannabis for personal consumption.99 It is argued that imprisonment 
in such circumstances is &sproportionate to the offence and therefore violates the 
inherent dignity of persons, the right to be free from cruel and degrahng punishment, 
and the right to liberty, as set out in such instruments as the Universal Declaration of 
H m a n  Rzghts, the International Covenant on Civil and Political fights, and the Convention 
against Torture and Other Cruel, Inhzman or Degrading Treatment or Punishment.100 It has also 
been argued that drug use is a human right and should be recognized as such in the 
Universal Declaration of Human Rights.101 

The Trafficking Convention is the only one of the three Conventions that 
mentions human rights. Article 14(2) of the Trafficking Convention explicitly requires 
Parties "to respect fundamental human rights" when they take measures to prevent and 
eradcate the ilhcit cultivation of plants containing narcotic or psychotropic substances, 
such as opium, cannabis and coca. The same provision also requires states to take into 
account trahtional licit uses, where there is historical evidence of such use, and 
protection of the environment. 

There are three factors that provide states, includmg Canada, with some leeway. 
The first is the fact that the conventions recognize the primacy of national legal 
systems. Indeed, the international drug agreements have no dwect application in 

" See IGzysztof Krajewski, "How flexible are the United Nations drug conventions?" International 
JoumaI of Dmg Poliy, No. 10, 1999, page 329-338. Krajewski provides an excellent overview of the 
conventions' legal lunits in the area of legahation and prohibition. He concludes that legalization or 
decriminaltzation would probably require amendment of Article 3(2) of the Trafficking Convention. 
See also the discussion on legahation in Dupras (1998), page 24-33; and Nfons NOH, "Drug abuse and 
penal provisions of the international drug control treaties," Bztlletin on Narcotics, Vol. =IL, No. 4, 
October/December 1977, page 41-57. 
99See, for example, the following pages on the Web site of Human Fbghts Watch, a human rights non- 
governmental organization: htm://mw-.hnv.or~/cam~aLms/druPs/ and 
htm: / / w t v w . h n v . o r ~ / w o r l d r e ~ o r t 9 9 / s ~ ~ e c i a l / d r u .  
100 The full text of these international instruments is available on the Web site of the Office of the UN 
High Commissioner for Human Rights: 
http://www.unhchr.ch/html/intlinst.htm. 
101 See Erk  Van Ree, "Drugs as a Human Right," International Journal of Dmg Poliy, Vol. 10, 1999, 
page 89-98. Van Ree proposes the addtion of a new Article 31 to the Universal Declaration ofHuman 
Rghts: Everyone has the right to use psychotropic substances of one's own choice. 
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national law. To make them enforceable within its territory, the state must enact a law; 
in Canada, that law is the Controlled Dmgs and Szrl?starzces Act. Specifically, the conventions 
variously state that the proposed penalties are to be imposed "subject to [the Parties'] 
constitutional provisions" or '%aving due regard to  their constitutional, legal and administrative 
ystems. "In Canada, the provisions of the Canadian Charter ofRzghts and Freedoms and the 
interpretations given to them by the Supreme Court are the framework for interpreting 
the international conventions on drugs. 

The second, slightly more technical point suggests that sanctions for possession 
apply only to possession for the purposes of trafficking, especially in view of this 
provision's position between two articles on trafficking and of its earlier wording.102 
F a h g  to punish people for possession for personal use would not be, strictly speaking, 
prohibited. That is the legal opinion of an expert asked by Switzerland's Federal Office 
of Public Health to comment on its draft legslation to legalize cannabis: pranslation] 
'The statute 3 general dtpenali~ation o f  the consumption and small-scale cultivation o f  cannabis would 
be compatible with the conventions. 'YO3 With regard to cannabis trade and supply, the author 
writes: [Translation] 'Even though regulating cannabis trade with a licensing *em does not 
appear to be oat of the question, some practical problem remain, part4 because of the control 
mechanisms regaired ky the 1961 Convention, and part4 because the international commzinio 
inteprets the 1988 Convention as an oblkation to punish the bqing and selling of cannabis. 'lo4 

The third factor is that the conventions impose moral obligations on states and 
not legal obligations, much less penalties or sanctions for violating them, and that they 
also include review or amendment mechanisms. 

CONCLUSIONS 

As we have seen in Chapters 5, 6 and 7, cannabis is widely used in every part of 
the world, does not have the harmful effects ascribed to it, and poses little risk to public 
health. Consequently, it in no way deserves to be included in the convention schedules 
that list what are supposed to be the most dangerous drugs. Cannabis even has 
therapeutic uses recognized by Canadan courts. For the above reasons, we 
recommend that Canada notifjr the international community of its intent to seek 

lo2 See Daniel Dupras (1998) Canada's International Oblzgations ander the Lading Itfternational Conventions on 
the Contml ofhTarcotic Dmgs. Ottawa: Library of Parliament, available on the Committee's Web site at 
www.~arl.pc.ca/ille~al-druqs.as~ . 
103 Peith, M., (2001) ''Compatib&tC de diffkrents moddes de dCpCnalisation partielle du cannabis avec 
les conventions internationales sur les stupkfiants" [Compatibhty of various models of partial 
depenalization of cannabis with international narcotics conventions]. Legal opinion requested bp the 
Federal Office of Public Health of the Swiss Confederation, page 14. 

Ibid., page 1 5. 
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the declassification of cannabis as part of a public health approach that would 
include stringent monitoring and evaluation. 

The international conventions constitute a two-tier 
system that regulates the synthetic substances 

conventions in 1925, there was no knowledge of its 

The international classifications of dtugs are 
arbitrary and do not reflect the level of danger those 
substances represent to health or to society. 
Canada should inform the international community 
of the conclusions of our report and officially 
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As just seen, the international conventions provide the framework for the 
criminal policy approaches the signatory states may adopt. We have also seen that 
interpretations vary as to the nature of the obligations they create, specifically with 
regard to use, and thus possession, for personal purposes. Some interpretations go so 
far as to suggest that, with regard to cannabis, certain forms of regulation of production 
could be possible, without violating the provisions of the conventions, as long as the 
State took the necessary steps to penalize illegal traffickmg. 

The vast majority of Canadrans have heard about the "war on drugs" which the 
USA is conducting and about its prohibitionist approach, but many would be surprised 
to see the major variations between states, indeed between cities, within that country. 
Even fewer know that Sweden enforces a prohibitionist policy at least as strict as that 
of the US, but through other means. Many of us have, in one way or another, heard 
about the "liberal" approach introduced in the Netherlands in 1976. Fewer people 
know of the Spanish, Italian, Luxembourg or Swiss approaches, which are even more 
liberal in certain respects. More recently, Canadans learned of the decision by the UK's 
Minister of the Interior to reclassify cannabis as a Class C drugs, but it is not clear that 
we know precisely what that means. In view of the preconceptions that many may have 
in relation to France with regard to wine, many may be surprised to learn that its policy 
on cannabis appears more "conservative" than that of neighbouring Belgium, for 
example. 

As may be seen, once the overall framework of the puzzle has been established by 
the international community, ways of putting the pieces together vary widely between 
states, and at times among the regons of a single state. That is why, in order to learn 
about the experience and approaches of other countries, the Committee commissioned 
a number of research reports on the situations in other countries1 and heard 
representatives of some of those countries in person.2 

We of course had to make some choices, limiting ourselves to the western 
countries of the northern hemisphere. This is a weak point, we agree, but our resources 

Those reports, prepared by the Parliamentary Research Branch staff, concern Australia, the United 
States, France, the Netherlands, the United Ihgdom,  Sweden and Switzerland. Exact references 
appear in Appendix B. 

We heard representatives of the United States, France, the Netherlands and Switzerland. 
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were b t e d .  In adhtion, as we wanted to compare public policies with data on use 
trends and judcial practices, we were forced to choose countries with an information 
base. In our hearings of representatives of those countries, we were mainly h t e d  by 
time. 

In this chapter, we describe the situations in five European countries-France, the 
Netherlands, the United Kingdom, Sweden and Switzerland-and in Australia and the 
United States. 

Different forms of lopic 

The new hec t ion  taken by the Law of 1970: currently in effect, which penalizes 
drug use, is, in some respects, more apparent than real. Internal public policy had begun 
to change in the late nineteenth century, leading to the adoption of the great law on 
narcotics in 1916, providing criminal penalties for importing, trafficlung, possession 
and use. That legislation, which was particularly strictly enforced for the time (up to 
three years in prison for narcotics offences) introduced the offence of "use in society". 
Its passage had been preceded by an intensive "public health campaign" in which 
narcotics were [translation] "accased b_ their detractors o f  bekg the root o f  most o f  son@ 's ills, 
that is to say o f  comprehensive4 promoting dipopalation, moral decadence and, even worse, violent and 
mMZminal acts". 

That law was supplemented by the Law of 1922 and the Executive Order of 1939, 
which stepped up and reinforced its prescriptions. The Law of 1922 required judges to 
order out of the country persons convicted of trafficking or facditating use, while the 
Executive Order increased prison terms to five years. The Law of 1922 also authorized 
the police to enter homes without prior legal authorization. In Charras' view, "these 
vanbas provisions made the French legislation one ofthe most draconian in Earope."6 

The "therapeutic injunction", another factor causing tension in the 1970 
legislation, is in some instances considered the very core of France's drug legislation. 
Under that provision, [translation] "an oblkation o f  care may be imposed on evey dmg ztser at 
three points in the penalprocess: 

- ztpon enty into thejudiaalprocess, the prosecation may propose an alternative to t7ial; 

3 In this section, we have drawn on a study report prepared by the Libraq of Parliament: C. C o b ,  
National Drug Poky: F~rance, Ottawa: Library of Parliament, 2001, report prepared for the Senate Special 
Committee on Illegal Drugs. 
4 Law No. 70-1320 of December 31, 1970, respecting health measures in the fight against substance 
abuse and repression of the trafficlung in and use of poisonous substances. 
5 I. Charras,  tat et les 'stupkfiants"' : archtologe d'une politique publique ripressive", in Drogze. Du 
bon usage despoktiquespu6~iques. Les cahiers de la stcurit6 intirieure, page 13. 
6 I. Charras, op. a?., pages 15-16. 
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- &ring trial, the trialjztdge orjzlvenile coztrt jztclge mq) impose medical supervi'sio~z; 
- at sentennizg, the court m q  iinpose a heaLth measzire either becazise the riser has previoztsb 

r$/sed it or, on the contray, to extend it $2 commenced under tbeprevioz/s ahLe." 7 

Characterized as a [translation] "hz~mamst counterweight to a repressive pohy",8 the 
therapeutic injunction has often been considered by various French observers as an 
awkward compromise between police powers on the one hand and medical powers on 
the other." 

However, in characterizing the French system as falling between repressing the 
user as an "offender" and treating him as a "patient", there is a risk of dmegardmg 
another aspect of the French approach to drugs at least unul the 1970s: the country's 
foreign policy and the logic of its tax system. 

pranslation] 'The prohibition against dngs is a recent phenomenon. Unhke China, which, since the 
eighteenth centuy, has sougbt to prohibit the use of opium, European countries did not discuss 
prohibition until the twentieth centmy. Furthermore, prohibition did not act~az'' become efective untd 
a$er the I9504 and there has been no real desire to provide medical care to users zntd the past 20 years. 
Before being prohibited or prescn%ed, narcotic use was taxed throtlgh opium and cannabis tax 
monopohe~. "'O 

Bisiou identifies five known monopolies in the history of colonial France: I d a  
from 1864 to 1954, Indochina from 1864 until 1975, in Laos; Oceania from 1877 to 
1922 and two cannabis monopolies operated concurrently with tobacco monopolies, 
one in Tunisia between 1881 and 1954 and the other in Morocco between 1914 and 
1952. Another monopoly, the existence of which has not been confirmed, purportedly 
existed in Lebanon.11 

These monopolies offered various advantages from a tax and policy standpoint. 
For tax purposes, they generated significant cash flows, makmg it possible to finance 
colonization; from a policy perspective, they were well accepted by the colonies to the 
extent they pre-existed French colonization and were already well accepted by local 
populations. What is interesting is the moral character of the "vicious substances" 
which justified the system for the taxation of luxury products whose consumption 
authorities did not wish to encourage. Although abolished at decolonization and 

L. Simmat-Durand, "Les obligations de soins en France." in C. Faugeron, ed., Les drogues en France. 
Politiques, march& tisages. Paris: Georg tditeur, 1 999, page 1 1 1. 

M. Setbon, L'z~onction thirqbeutique. ~valnation dzi dispositif legal de pnke en charge sanitaie des wagers de 
dmgnes interpelle's. Paris: Observatolre franqais des drogues et des toxicomanies, 2000, page 11. 

See inter aka L. Simmat-Durand, LA lutte contre la toxicomanie. De la /&islation a la regimentation. Paris: 
L'Harmattan, 2000; J. Bernat de Celis, Dmgzies: Consommation interdite. Pa& L'Harmattan, 1996; and 
H. Bergeron, Joigner la toxicomanie. Les dispositzfs de soins entre idhlogie et action. Paris: L'Harmattan, 1996. 
'OY. Bisiou, "Htstoire des politiques criminelles. Le cas des r+es franqaises des stuptfiants.", in 
C. Faugeron, ed., Les dmgues en France. Politiques, marchh, usages. Paris: Georg Cdlteur, 1999, page 89. 
l1  Bisiou, op. bt., page 90. 
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characterized by certain internal contradictions between the economic imperatives of 
profitabihty and health objectives, this policy, starting in the 1930s, also came under 
extensive criticism from the international community, whose orientations, as noted 
above, were increasingly prohibitionist. The history of state drug monopolies has 
nevertheless marked French history (as it &d Dutch, British and Portuguese history) 
and was another factor in addition to domestic policy. 

Thus it was not one single drug policy that France had in the twentieth century, 
but three often competing forms of logic on the issue. But it was not untd the Mission 
interministe'melle de lzitte a la drogue et 2 la toxicomanie [Interministerial Mission on Anti-Drug 
and Addction Activities] (MILDT) was reinforced in the rnid-1990s that a trend 
emerged toward a more integrated and coherent overall policy. 

An intemated - public policy 

MILDT was established in the early 1980s during the first seven-year term of 
French President Frangois Mitterrand. Over the years, however, it either lacked 
leadership or &d not have the resources to achieve its ambitions. It was not until 
Nicole Maestracci was appointed in 1995, under the socialist government of Prime 
Minister Jospin, that MILDT began to become more visible and take stronger public 
action. Its activities were directed in particular by the strong controversies and 
demonstrations conducted by stakeholders of various types (hospital physicians 
concerned by AIDS, members of NGOs, drug adkcts, specialists and others) who 
criticized the scientific bases of the main objectives of France's drug policy. At the 
centre of the debate was a need for a harm reduction approach, focusing on reducing 
AIDS transmission by intravenous drug users and methadone treatment for dmg 
ad&cts.I2 

In February 1994, only one small group of 77 ad&cts had access to methadone 
treatment, whereas there were 160,000 heroin addicts in France at the time. In 1998, 
medcation substitution treatments were offered in France to a group of up to 
70,000 ad&cts, the vast majority of whom received Subutex and methadone 
replacements.13 This new development clearly shows that public authorities now 
consider harm reduction a fundamental component of France's drug policy.14 

On June 16, 1999, the French government introduced a three-year plan clearly 
reflecting this para&gm shift since palliative and preventive measures became legitimate 
goals in the French policy context. As to criminal policy, the main legislative framework 

12 See Ms. Nicole h4aestracci, President, hlission interrninistkrielle de lutte A la drogue et A la 
toxicomanie [Interministerial Mission for the Fight Against Drugs and Drug Addiction], testimony 
before the Senate Special Committee on Illegal Drugs, Senate of Canada, 37th Parliament, 1st Session, 
October 1,2001, Issue no. 7, page 9-10. 
'3Michel Kokoreff, "Politique des drogues en France, entre loi penale et rkduction des risques", 
presentation to the Senate Special Committee on Illegal Drugs, 2001. 
l4 Henri Bergeron, "Comment soigner les toxicomanes?" Son'e'taal, June-July 1998, pages 45-49. 
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-the law of 1970-has not been amended and drug use is sull considered an offence. 
However, in a circular, the Minister of Justice has asked prosecutors not to seek prison 
terms and to promote treatment in drug cases. 

The plan is based on European and international data and on recent reports, 
interdepartmental consultations and scientific studies providmg fundamental 
observations on France's policy on drugs and drug abuse. The emergence of new use 
profiles such as the use of numerous drugs (both legal and Illegal), increased cannabis 
and alcohol use among young people and greater availabdity of synthetic drugs were the 
main concerns expressed. Information bases and systems have also come under 
criticism from various quarters concerning: 

the lack of coordmation among prevention programs and their lrmited 
accessibility (e.g., school drug prevention programs are offered to less than 
40 per cent of students and those concerning alcohol and tobacco to less than 
20 per cent); 

the lack of social and professional support; 
the fact that there is no ground for agreement among the various 

stakeholders (law enforcement, social welfare, education and public health); 
the excessive importance attached to heroin addtcts in the administration 

of specialized treatment at a time when use among the members of this 
addtcted group has stabilized; 

the dtfficulty in reconcilmg law enforcement with the public health 
strategy.15 

Criminal law enforcement with respect to drug users has been constantly marked 
by the &fficulties inherent in reconchg suppressive activities with public health 
imperatives. The number of users who have been questioned by authorities has 
doubled over the last five years, without the judcial system having permitted adequate 
and effective cooperation with physicians and social workers.l6 

Furthermore, observing the declining number of trafficking arrests at the local 
level since 1996, elected representatives and the general public find this hard to 
understand in view of the importance they feel should be attached to monitoring drug 
supply. Lastly, the shortage of reliable indtcators has prevented any in-depth, or even 
comprehensible, assessment of existing programs. 

' 5  Mission interministkrielle de lutte contre la drogue et la toxicomanie (MILDT), Three-Year PLan to 
' 

Combat Dm8 Use and Prevent Dtpendence 1999-2001. Available online at: 
http:/lwww.droe;ues.qouv.fr/uklwhat~vou~needlwha~ouneed~~tro.l~tinl. 
' 6  Mission interministkrielle de lutte contre la drogue et la toxicomanie (MILDT), "An Information 
Booklet Summarising the Government's Plan for the Fight Against Drugs and the Prevention of 
Addiction 1999-2000-2001", Da/gs: No More, Rzsk Less, MILDT, December 1999, page 7. Available 
online at: http:llwww.dro~ues.gouv.fr/fr/index.html. 
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Based on these observations, the government has developed a three-year plan 
defining action priorities, objectives and measures that should be taken. Two key 
factors-integration and knowledge-are the watchwords of this effort. Integration is 
viewed from two standpoints: for the first time, France d have an integrated policy 
on all psychoactive substances, drugs, medications, alcohol and tobacco. 

The fact that we were talking aboztt alcohol, tobacco and medication at the same time as we were talking 
about d n g  no dozrbt made everyone j i e l  closer to the sitztation becaztse everyone had the experience 4 
consziming aprodztct) be it legal or illegal. This was an important aspect that did not result in ozir sqing 
that all o f  the products shozld come ztnder the same legislative regime, but [that made it possible, 
regardless ofthe product wed] to distingz~ish between occasional me andprnblem me. 17 

The other aspect of integration is a reinforced effort among the 19 departments 
that form the MILDT under the chairmanship of the Prime Minister. 

The second watchword of this French effort is knowledge. As noted above, a 
certain number of observers had noted weaknesses in the knowledge apparatus, 
including reports commissioned by various authorities (chscussed below). In the wake 
of the impetus given by President Fran~ois Mitterrand to the creation of the European 
Monitoring Agency for Drugs and Drug Addctions, France, in 1993, established the 
French Monitoring Centre for Drugs and Drug Adcbctions. The mission of the French 
Centre, which is an "independent" agency, is to "develop the observation network in 
order to monitor recent trends in drug use, conduct regular epidemiological surveys on 
the public and implement a comprehensive public policy evaluation frarnew~rk".~~ To 
do so, it organizes its work along three main he s :  observation and improvement of 
incbcators, monitoring of recent trends and policy evaluation. The Centre has a staff of 
25 persons and a budget of 18 d o n  French francs (approximately Cdn $3.5 million). 
It is also the national focal point in the network of the European Monitoring Centre for 
Drugs and Drug Adddons.  

Lepisla tive framework 

French law related to ilkit drugs is drawn from many sources includmg four 
codes: the Code of Public Health (code de la santC publique), the Penal Code, the Code 
of Penal Procedure, and the Customs Code. The main legislative framework is the law 
of 31 December 1970, which amended the Code of Public Health and created a 
legislative framework based on both the application of repressive measures and health- 
related dispositions. The objectives of the Law of 1970 were to severely repress 
trafficking, prohibit the use of narcotics, and yet propose alternatives to the repression 

17 Nicole Maestracci, testimony before the Senate Special Committee on Illegal Drugs, page 13. 
'8 Observatoire franqais des drogues et des toxicomanies, Drogues et dt$endances. Indicatem et tendances 
2002. Paris: author, 2002, page 291. 
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of use, as well as to ensure free and anom-mous care for users seeking treatment. 19 It 
must be noted that most articles of the Law of 1970 (originally written into the Public 
Health Code) have since been integrated into the new penal code that came into force 
in 1994 except for infractions related to drug use, which are sull sanctioned through the 
Public Health Code. French law is also governed by international law since France has 
ratified the UN conventions related to drugs. 

Classes of drum 
French law does not dwinguish between illicit substances and thus, an offence 

such as drug use is prosecuted and judged in the same way regardless of the illicit 
substance involved. However, judicial authorities may take into consideration the 
nature of the substance, the quantity and any prior criminal records in their decision to 
prosecute, reduce the charges or not prosecute an offender. Illicit substances are listed 
in an annex to Decree Law of 22 Februaq 1990 and include the following: 

List I: narcotic substances such as heroin, cocaine, cannabis, methadone, opium, 
etc.; 
List 11: substances such as codeine, propiram, etc.; 
List 111: psychotropic substances such as amphetamines, Ecstasy, LSD, etc.; and 
List IV: synthetic drugs such as MBDB, 4-MTA, Ketamine, Nabilone, THC, etc.*O 

Offences and ~enalties 
Public or private drug use in France is prohibited and criminalized by the Law of 

1970 (article L3421-1 of the Code of Public Health). The penalty for &cit drug use is 
up to one year in prison or a fine of 25,000 French Francs, or &version to a court- 
ordered treatment program (therapeutic injunction-in French, "injonction. tbe'rapezrtigzrett). 
This article of the Code of Public Health applies to all users without any distinction as 
to the type of llhcit substance used. 

The Code of Public Health also provides for the monitoring of drugs users by 
health authorities (article L3411-1). Prosecutors may not undertake legal action against 
an offender if that person can provide medcal certification that he has undertaken 
some form of therapy or has submitted himself to medcal supervision since the 
commission of the infraction. However, if the offender does not supply a medxal 
certificate to that effect, prosecutors may vequest that an indvidual who has made use 
of d k i t  drugs follow a drug addiction treatment program or be placed under medical 
monitoring (article L3423-1). The involvement in a court-ordered treatment program 
suspends legal proceedmgs and these wdl not be pursued if the indwidual completes the 

l9 Observatoire franpis des drogues et des toxicomanies (OFDT), Drogzes et toxicomanies : indicatetrrs et 
tendances, 1999 Edtion, page 20. Available onltne at: http://www.drogues.gouv.fi-/fr/index.html. 
2O Observatoire europken des drogues et des toxicomanies (OEDT)/Eumpean Legal Database on Dmgs 
(ELDD), France Cozmtp Profile, French Dmg LRgisLation. Available onltne at: 
http://eldd.emcdda.org;/databases/eldd~national~reviews.cfm?count~FR. 
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detoxification program.21 It is not uncommon for a repeat offender to be subjected to 
more than one court-ordered treatment program as more repressive measures are rarely 
used for simple drug use, particularly cannabis use. 

As mentioned above, the Ministry of Justice-in a hective dated June 1999-asked 
prosecutors to prioritize treatment over incarceration for small-time offenders and 
problematic drug users. Practice has shown that therapeutic alternatives are used mainly 
for simple users and that most cases of simple drug use receive a warning with the 
request to contact a social or health service. When legal proceedrngs are undertaken, the 
magistrate may also force, and not simply order, the accused to undertake a 
detoxification program but in this case, judicial authorities take charge of the case rather 
than health authorities. In these cases, if the user completes the treatment, no penalties 
may be imposed on the individual but the use of such measures are extremely rare. 22 AS 
well, a detoxification treatment may be a condtion attached to a condtional prison 
sentence, parole or  judicial supervision. In France, the delinquent user is thus seen 
mostly as a sick person to whom therapy must be offered. 23 

On the drug trafficking side, the Law of 1970 has been modified on several 
occasions, creating new offences such as the selling or supplymg drugs for personal use 
(17 January 1986) and drug-related money laundering (31 December 1987), or enacting 
new procedures such as the confiscation of drug trafficking profits (14 November 
1990) to comply with Article 5 of the United Nations Convention (19 December 
1988).24 Currently, trafficking offences include s e h g  or supplying drugs for personal 
use with a penalty of up to five years and a fine of up to 500,000 F (articles 222-39 of 
the Penal Code) and a more serious offence for transportation, possession of, supply, 
sale and dhcit purchase of narcotics with a penalty of up to 10 years and a fine up to 
50 d o n  F (article 222-37). Illicit imports and exports of narcotics are also punishable 
by 10 years' imprisonment and a fine up to 50 d o n  F but when the offence is 
committed by a criminal organization, the penalty increases to 30 years of 
imprisonment (article 222-36). Furthermore, trafficking in narcotics might also be 
punishable as a customs offence (contraband and sirmlar offences) with a maximum 
sentence of three years' imprisonment and fines e q u a h g  two-and-one-half times the 

2' Comitt consultatif national d'tthque, Rapports strr les toxicomanies, rapport no 43, November 23, 1994, 
page 19. See: htt~://www.ccne-ethique.org/francais/start.htm. 
22 OEDT/ELDD, Fknce County PmjIe, 2001. 
23 Comitt consultatif national d'tthtque, 1994. 
24 United Nations Convention Against Illicit Traffic in Narcotic Drugs and Psychotropic Substances, 
December 19, 1988: Article 5, Confiscation 1. Each Party shall adopt such measures as may be 
necessary to enable confiscation of: (a) Proceeds derived from offences established in accordance with . . 
article 3, paragraph 1, or property the value of whch corresponds to that of such proceeds; 
(b) Narcotic drugs and psychotropic substances, materials and equipment or other instrumentalities 
used in or intended for use in any manner in offences established in accordance with article 3, 
paragraph 1. 
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value of the degal merchandse. Prosecutions under the Customs Code do not exclude 
penal prosecution, and customs sanctions can be added to penal sanctions.25 

Other offences include the illegal production or manufacturing of narcotics 
punishable by 20 years in prison and a fine of 50 &on F. Here again, when a criminal 
organization commits the offence, the penalty increases to 30 years' imprisonment 
(article 222-35). Drug-related money laundering defined as 'Ifan'Iitating a y  means, false 

j~~sttJL;cation o f  the source of assets or revenzles o f  the azathor o f  an i@ractiotz to ~arcotics legislatiolz" is 
punishable by 10 years imprisonment and a fine of 5 d o n  F (article 222-38). 
Incitement to drug use or to commit any offence sanctioned by articles 222-234 to 222- 
239 of the Penal Code or to present these offences in a favourable light is punishable 
by five years in prison and a fine of 500,000 F (article L3421-4 of the Code of Public 
Health). This offence is aimed at the meha and literary or artistic works. Inciting a 
minor to use narcotics is punishable by five years' imprisonment and a fine of 700,000 
F and in the case of a minor under the age of 15 years or if the offence is committed in 
or around an educational establishment, the penalty increases to 7 years in prison and a 
fine of 1 d o n  F (article 227-18). Finally, headmg or organizing a group engaged in 
the production, manufacturing, import and export, transportation, possession, supply, 
sale, purchase or use of narcotics can lead to a life sentence and a fine of 50 million F 
(article 222-34). 

Kev reoorts 

The Pelletier Re-t 

The first assessment of the Law of 1970 and of the French policies with respect 
to drugs and drug addiction was completed in 1978 by a commission presided by 
Monique Pelletier, who studied the issue at the request of French President Giscard 
d ' E ~ t a i n g . ~ ~  

The Pelletier report stated that the difficulties encountered in the implementation 
of the Law of 1970 were the result of inequalities in handlmg drug users due in part to 
the fact that the law &d not include an intermediate category between a drug user and a 
trafficker. The report also attributed the implementation problems to the dfficulties 
encountered in getting legal and health authorities to work together.27 Doctors were 
particularly sceptical about the principle of court-ordered treatment and of forcing an 
indwidual into treatment. The Pelletier Commission noted as well that legal sanctions 
were used more often than treatment alternatives. Members of the Pelletier 
Commission believed that the Law of 1970 deserved a second chance. They suggested 

25 OEDT/ELDD, France Cozmt~~l Profle, 2001. 
26 hi. Pelletier, Rappo& de la mission d'e'tude sar /ensemble desprobl&nes de la drogue, Paris: La Documentation 
franqaise, 1978. 
'7 Centre d'aide et d'accueil en toxicomanie (CUT),  La mise en apLication de la loi. See: 
h t t p : / / c a a t . m u l t i r n ~  
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that it could benefit from the institution of clear implementation guidelines (circular 
letters) and the establishment of structural and financial resources to ensure the 
successful implementation of therapeutic alternatives, both at the judicial and medical 
level. The report proposed, among other suggestions, that drug users should be 
hfferentiated accordmg to the type of illicit substance they use.28 

Officially today, the law strll does not distinguish between dhcit substances but in 
practice many circular letters over the past 20 rears have invited prosecutors and judges 
to differentiate between cannabis use and use of other drugs such as heroin and 
cocaine. For example, a circular letter (7 May 1978) suggested that cannabis users 
should not be considered "true" drug addicts, that detoxification treatment may not be 
the appropriate measure for this type of user, and that they should receive a simple 
warning. It also invited judges to encourage drug users to contact a drug adlction 
centre and to only use court-ordered treatment for repeat offenders. This circular letter 
has been perceived by many as a decriminalization of cannabis use. However, it must 
be noted that circular letters express the intentions of the Ministry of Justice but can be 
enforced diversely by prosecutors.29 

The 1978 circular letter was a point of reference unul 12 May 1987 at which time 
a Justice-Health circular repealed preceding letters and introduced a new distinction for 
drug use based on the frequency of use. 

[Translation] For all cases involving dmg me, a repolit had to be sent to theprosectttion and dealt with 
Ly a spen'alixedjtrdge. rrOccasionalrr users, who were well integrated into son'eg were to be given a sinqle 
warning. The letter recommended coalit-ordered treatment or prosecution for "habitualrr asers. Illegal 
Sore@ users were to be imediateb tned and banned from the French t e m t o  y. L s t b ,  user-dealers or 
delinquent uers were to be prosecuted as a head dealer or for harming others or goods. This letter also 
marked a will to revive court-ordered treatment and clanjed how it shodd be enforced. 30 

T h s  circular letter was a turning point towards more repressive measures for 
habitual users and user-dealers31 and the basis of the orientation of legal policy between 
1990 and 1995, which focused on reviving court-ordered treatment and distinguishing 
between occasional users, habitual users, and user-dealers.32 

The Trautmann Re~or t  
The second report was commissioned in 1989 from Catherine Trautmann who, at 

the time, was the president of the Interministerial Mission for the Fight against Drugs 
and Drug Adlction. The Trautmann report, submitted in 1990, included a review of 

28 OFDT, 1999, page 25. 
29 IOid 
30 Ibid., page 26. 
31 C U T ,  2001, page 3. 
32 OFDT, 1999, pages 26-27. 
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available data on drug use and drug addiction, the main lfficulties in the fight against 
drugs, and the drug policy in France from 1978 to 1988.33 

The report did not recommend any changes to the Law of 1970. Rather, it 
highlighted the need for more effective actions against drug trafficking, with a particular 
focus on developing better cooperation between the three main national services 
involved in the fight against drug traffickmg: the police, the gendarmerie, and customs 
-each of which have a lfferent jurisdiction (urban areas for the police, rural areas for 
the gendarmerie, borders for customs). It suggested that the policing of French outer 
borders should be reinforced. The report further proposed that more should be done 
to deal with the demand side of the drug issue by developing strategies aimed at 
preventing drug use and drug adlction, particularly among young people. Suggestions 
related to the care of drug addicts and their integration and reintegration into the 
community revolved around three main axes: improving health and social services; 
taking into consideration problems associated with AIDS; and establishing a solid 
financial management system to support specialized units providing services to drug 
adlcts. 

Finally, with respect to the issue of decriminalization or legalization of drugs, in 
particular cannabis, the Trautmann report was clearly against such propositions. The 
report stated that the issue is one of preventing drug use and caring for drug addicts, 
and that decriminalization of cannabis would trivialize drug use and promote earlier and 
more frequent use of hard drugs.34 

The Henrion Re~ort  
The Henrion Commission produced in 1995 a third report on the drug situation 

in France.35 It is interesting to note that the Commission comes to simdar conclusions 
as the two previous reports with respect to the lack of coordination and cooperation 
between julcial and health authorities and the difficulties in implementing a policy 
based on both repressive and public health measures. The Commission made note of 
the limited use of court-ordered treatment and the increasing number of arrests for 
simple drug use. It recommended fust and foremost the development of an evaluation 
policy to assess the drug situation in France and suggested that French drug policy 
should give priority to preventing drug use. As well, the report criticized the lack of 
consistency in law enforcement and inequalities in handhg  drug users throughout 
France and recommended that the existing agencies and structures involved in the 
repression of drug traffickmg be given the necessary financial and human resources to 
successfully achieve their mandate. 

33 C. Trautrnann, Ltttte contre la toxicomanie et le trajk de stzp@ants. Report to the Prime Minister, Paris: La 
Documentation fran~aise, 1990. 
j4 Ibid, Annexe 10, pages 252 and 253. 
35 R. Henrion, Rappo7it de la Commission de reyexion sur la dmgzle e t  la toxicomanie. Report to the W s t e r  of 
Social Affairs, HeaIth and Cities, Paris: La Documentation franpise, 1995. 
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However, the Henrion Commission Astinguished itself in proposing a reform of 
the Law of 1970. Members of the Commission debated the issue of decriminalizing 
cannabis, expressing &verging opinions on the issue. A minority of members (8 out of 
17) opposed the idea of decriminalizing the use of cannabis mainly because they 
thought it would be drfficult to maintain a moral interdction without a legal 
prohibition. However, a small majority of members (9 out of 17) were in favour of 
decriminalizing the use of cannabis and possession of small quantities of such 
substance. They suggested proceedmg gradually without effecting any changes to the 
existing measures sanctioning the supply of cannabis in the hope of better controlling 
and assessing the consequences of decriminalizing drug use. They also recommended 
that decriminalization should be accompanied by the enactment of regulations h t i n g  
use of cannabis to certain locations and forbiddmg its use by young people under the 
age of 16. Regulations would also repress being intoxicated in public places, create an 
offence of driving under the influence of cannabis, and would prohibit the use of 
cannabis by certain professionals for safety reasons (i.e., air traffic controllers; pilots, 
drivers of public transit, etc.). All these measures had to be accompanied by a 
prevention campaign focusing on the potential negative consequences of using 
cannabis, an ongoing evaluation not only of cannabis use but of opiates, cocaine and 
crack as well, and ongoing neurobiological research on the effects of cannabis use. 
Finally, the offence of incitement to drug use was to be maintained and applied.36 

The Commission suggested that, if such a reform was applied and there was no 
deterioration of the situation within two years, the government should then consider a 
regulation of the commerce of cannabis under the strict control of the state. It should 
be noted, however, that some members of the Commission thought that such a 
regulation should be implemented concurrently with the decriminalization of cannabis 
and that there should not be any trial period.37 These recommendations have yet to be 
implemented. 

The Henrion Commission also recommended the adoption of a harm reduction 
policy that would not lunit itself to minimizing the health risks related to drug use, but 
would be grounded in a public health perspective that would rigorously crack down on 
specific problem behaviours such as &scardmg needles in a public place.38 

E x ~ e r t  reDorts 
In Chapters 5, 6 and 7, we have more fully dscussed the scientific data from three 

recent expert reports, the Roques report on the dangerousness of drugs (1995),39 the 
Parquet and Reynaud report on addxtive practices (1997)40 and the INSERM expert 

36 Ihd., pages 82-83. 
37 Ihd., page 83. 
38 Ibid., page 89. 
39 B. Roques, La dungemsite' des dmgzies. Paris: Odile Jacob, 1995. 
40 Reynaud, M. et al., (1999) Lespratigzes addictws. Usage, uzlsage nocifet dt$endance azix szibstancesps_cboactives. 
Paris : Secrktariat d ' ~ t a t  i la Santi et aux Xffaires sociales. 
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report on cannabis (2OOl).41 Those three reports, which supplement each other and are 
largely consistent in their main conclusions, constitute one of the most rigorous 
international scientific information bases, and certainly the least ideological, that we 
consulted. As they were not associated with a commission established to study the 
public policy aspects of the issue, the three commissions were thus likely in a slightly 
better position to escape the potential contamination of teleological interpretations of 
research data. 

Statistics on use and offences 

Use 
The following is from a 1999 document entitled Dmgs and Dmg Addictons: 

Indicators and Trends prepared by the French Monitoring Centre for Drugs and Drug 
Addictions, which synthesized available data and analyzed drugs and drug adlction in 
France.42 

The current trends observed in that report were as follows: 
a strong decrease in overdose-related deaths (554 in 1994, 143 in 1998) and 
AIDS deaths associated with injection drug use (1,037 in 1994,267 in 1997); 
an important drop in heroin use since 1996 possibly attributable to an increase 
in use of substitution treatments; 
normalization of the use of cannabis as its use is becoming more and more 
commonplace particularly amongst young people; 
cultivating cannabis is a developing phenomenon; 
synthetic drugs have become much more widely available although these drugs 
stdl represent a very small percentage of drug consumption; 
cocaine use is increasing; and 
multiple drug use includmg licit substances such as alcohol, is an emerging 
phenomenon especially among youth-54% of young people in care in 
rehabilitation units are users of at least two products. 

Surveys conducted in 1995 amongst a representative cross-section of French 
adults revealed that almost 25% of 18- to 44-year-olds declared having experimented 
with cannabis and 7.7% stated that they used it on an occasional or regular basis. 
Surveys conducted amongst conscripts in army selection centres in 1996 also showed 
that a large percentage (40%) of young men 18-23 years old had experimented with 
cannabis and 14.5% had used it during the past month.43 Whereas adolescents are 

4' INSERM, Cannabis : Quels effets s w  le compo7itement et la s a d ?  Paris: author, 2001. 
42 Observatolre franpis des drogues et des toxicomanies, Drogues et toxicomanies : indicatetirs et tendances, 
1999 Edition. Available o n h e  at: http://www.drogues.gouv.fr/fr/index.html. 
43 OFDT, 1999, pages 62 and 63. 
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concerned, it is estimated that in the second half of the 1990s more than one-third of 
all 15- to 19-year-olds had experimented with drugs, mostly cannabis. Surviys also 
showed an important increase in the frequency of use of cannabis as "the share of 
young people who had used cannabis at least ten times during the year increased by 
over one-half from 1993 to 1997."44 It was further found that boys are more likely than 
girls to use Illicit substances and at much higher risk of repeated use. A 1998 survey 
indicated that 33% of the boys declared that they had experimented with cannabis, 
compared to 23% of the girls.45 The 2002 report of the French Monitoring Centre for 
Drugs and Drug Addtctions also notes an increase in the number of new health and 
social cases involving cannabis use: approximately 15 per cent of cases involved 
cannabis use. Those persons were generally younger than those involved in opiate use, 
more of them were entering the system for the first time and more had been referred 
by the courts.46 

During the second half of the 1990s, the number of "problem" opiate users (dmg 
use that may result in treatment in the health and social system and/or contact with law 
enforcement agencies) was estimated between 142,000 and 176,000.47 

Offences 
The report from the French Monitoring Centre indicates that the number of 

arrests for drug-related offences increased from 45,206 to 85,507 over the period 1993- 
1998. The most important increase was in the number of individuals arrested for 
cannabis use (30,344 in 1993 compared to 72,281 in 1998) whereas the number of 
arrests for heroin use had actually decreased (14,959 in 1993, 7,469 in 1998, following a 
peak at 17,356 in 1995). Cannabis, in fact, accounted for 85% of drug-related arrests in 
France in 1998 compared to 63% in 1993. However, it must be noted that a little less 
than half of the indtviduals arrested for using drugs (45%) were retained for questioning 
and the vast majority of persons (97.2%) held for questioning were freed in 1997.48 

Studies in France have emphasized that the statistics on arrests of drug users 
should be used with caution as it is difficult to ascertain how much of noted changes 
reflect variations in the population of drug users and how much of these changes are 
linked to modifications of police and gendarmerie services. For example, data on arrests 
for use between 1993 and 1998 indcated a significant growth of 30% in use-related 
arrests in 1997 and 9% in 1998.49 Many factors may explain such an increase includmg 
changes in the behaviour of police and gendarmerie services, the reorganization of 

44 Ibid, page 83. 
45 Ibd, page 82-84. 
46 OFDT, 2002, page 96. 
47 OFDT, 1999, page 64. 
48 Ihid, page 112 and 113. It should be noted that release refers to many situations and does not imply 
that prosecution does not go forward. Some map subsequently be convicted upon being summoned to 
court. 
49 Ibid., page 112. 
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police departments, and the normalization of cannabis use. One explanation suggests 
that a circular letter on court-ordered treatment issued in 1995 by the Ministry of 
Justice has led public prosecutors to instruct the police and gendarmerie to 
"systematically report users." 50 It may be assumed that such instructions may have led 
to the notable increase in drug use-related arrests recorded in 1997. 

With respect to traffickmg, the number of arrests decreased between 1996 and 
1998 from 8,412 to 5,541. Slightly more than half of dealers (52%) arrested in 1998 
were trafficking cannabis, 24% were involved in dealmg heroin, and 17% trafficked 
cocaine and crack. The main development was observed in the number of arrests of 
heroin traffickers which decreased from 3,395 in 1993 to 1,356 in 1998. Arrests for 
traffickmg cocaine increased from 383 to 972 during the same period whereas arrest 
related to cannabis traffickmg increased slightly from 2,456 to 2,920. 51 

The total number of convictions for drug use as the main offence went from 
7,434 in 1992 to 6,530 in 1997, with a low of 4,670 convictions in 1995. In 1997,3,368 
convictions were for use only. Of  these, 14% were sentenced to imprisonment with an 
average length of 2.4 months, 35% received a deferred sentence (often associated with 
probation and court-ordered treatment), 33% were fined, 7% were given an alternative 
sentence, and 6% were sentenced to an educational measure. The number of 
convictions for use and transporting increased from 761 in 1991 (6.6% of convictions) 
to 3,478 in 1997 (22.2%). Convictions for use and trafficking also increased from 475 in 
1991 to 1,501 in 1997 (4.1% compared to 9.6% of convictions related to drug 
offences). In 21% of the convictions for use and other drug-related offences, a prison 
sentence was given out. In 37% of cases involving drug use and trafficking and 21% of 
drug use and transporting, individuals received a mixed sentence (prison time and 
deferred sentence). The average length of imprisonment was 16.8 months in 1997.s2 

In 1998, the number of cannabis seizures was 40,115, up from 27,320 seizures in 
1996. However, the quantities seized were smaller in 1998 than in 1996 (55,698 kg 
compared to 66,861 kg). 

Costs 

In 1995, public funds devoted to implementing the French drug policy was 
4.7 bdhon Francs. Out of the total expenses (specific budget and interdepartmental 
credits), approximately 1536.56 d o n  Francs were spent on Justice, 1260.54 d o n  F 
on police services, 469.55 million F on the gendarmerie, and 450.25 million F on 
customs expenses. The amount spent on enforcement was considerably higher than 
that spent on health (656.3 d o n  F) and social affairs (28.58 d o n  F). 

50 Ibid, page 1 1 4. 
51 Ibid., page 164 and 165. 
52 OFDT, 1999, page 121-123. 
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More recent figures on interministerial credrts indrcated that for 1998, the 
expendrtures of health and social affairs were set at 47.9 &on F , those of Justice at 
18.9 mdlion F, the Ministry of the Interior (police) at 18.5 d o n  F and Defence 
(gendarmerie) at 10.7 rmllion F. 
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Much has been said about the Dutch approach to the drug issue. The following is 
one example: 

In Holland, studies conducted in the ear4 1990s show the ntgative impact o f  tolerance ofillegal dngs: 

the nztmber o f  "cofe shops" that h a ~ e  demved income from the sale o f  hashish sime 
demiminai?~ation in 1990 rosejkom 20 to 400 in  Amsterdam in 1991 to more than 
2,000 throzghozrt all of Holland; 

from 1984 to 1988, the ~ztmber o f  hashish smokers 15years of age or more doztbled 
in Holland; from 1988 to 1992, the izzrmber o f  smokers 14 to 17years of age 
doubled again, and the nmber  of zfsers 12 and 13years old tn$led; 

the rate of violent mines committed in Holland is the hzghest in Europe and is stdl 
nking. 54 

In the Xetberlands lyou have to be car@/ became there are enomow social and cultural dzferences 
preventing a q  general compariFon between Canada and that county), the ham-reduction-based dmg 
poLy draws a vey clear distinction between cannabis and so-called hard dmgs. Since the poky was 
adopted, cannabis has appeared to be less dangerow and its sond approval bas increased, 
among yomg people whose cannabis use has quadqled. Cannabis use in that county, as in most 
continental Empean cozmtk~, based on the statistics czted, remains below that of Canada. But that 
simp& means that we must be eeven more vigilant. The tendeny to have a problem situation and the 
probabiL9 that it will occw appear bhigher in the county. j5 

Various witnesses cited the article by Larry Collins published in the prestigious 
Fore@ Afairs. However, that article is full of errors of fact. 

In view of the climate surroundmg the drug policy debate, it is difficult to 
describe the Dutch approach without giving the impression that one is taking a 
position. First, we should recall a number of observations we made in Chapter 6, to 
which we wdl return in the comparative analysis in the next chapter. First of all, 
international comparison of use trends must be carefully drawn because of the dfferent 
methodologies used in the surveys. Second, international comparisons tend to show 

53 This section draws largely on the research report prepared for the Committee by the Library of 
Parliament: B. D o h ,  (2001) AJational Dmg Poliy: The Netherlands. Ottawa: Library of Parliament, 
prepared for the Senate Special Committee on Illegal Drugs; available o n h e  at 
www.~arl.~c.ca/iuepaldru~s.as~. 
54 Canadian Police Association, Brief to the Senate Special Committee on Illegal Drugs, May 28,2001. 
55 Brief of Dr. C o h  Mangham, Consequences of the LzberaLiqation of Cannabis Dmg Pohy, September 17, 
2001. 
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that "the relationshzp between the jgz~res measzrmizg cannabis we levels and the legislative model in  
efect in a count? is not obviozrs or s y t e m a t i ~ . " ~ ~  

As was the case for France, we begin with a brief overview of drug legislation in 
the Netherlands, then describe the broad outlines of the current Dutch policy and the 
tools used to implement it. We then present current legislation in a more detailed 
manner and the reports on which it is based, then, lastly, provide some figures on drug 
use and repression. 

Dutch mapmatism? 

Like the other colonial powers, the Netherlands maintained opium production 
authorities and tradmg posts in their colonies, a system that generated significant tax 
revenues: between 1816 and 1915, net profits from the sale of opium represented 
approximately 10 per cent of total revenue from the colonies for the Dutch treasury. 
The country was also the largest producer of cocaine for medical purposes. It was not 
u n d  the end of World War I1 and the independence of Indonesia that the Netherlands 
terminated the opium monopoly. 

Vested economic interests in the prodzrction and trade of dngs may eqlain the Dixtch reluctance to 
endorse strong international dmg control. Clearly, the Netherlands attempted to protect these interests at 
the conferences and did so szccessfidly, at least temporaily. (. . .) Incidentally, the Netherlands also 
obected to the inclkrion of makhuana in the convention. 57 

During the 1920s and 1930s, the country came under criticism from the League 
of Nations and the United States in particular over its extensive drug trade. The 
Netherlands was one of the main heroin producers and the principal producer of 
cocaine. However, the Dutch negotiators at the international conferences on the 
various conventions, as well as a portion of the Dutch population itself, did not believe 
in a system based on prohibition and, already at the turn of the century, felt that a 
system of government control would be more effective. 

It was this attitude that led a number of analysts to represent the Dutch approach 
to drugs as pragmatic. 

Dixtch socieg is apragmatic soci'eg. It is a nation oftraders, going back to the X W I t h  centixy. Traders 
are more pragmdic than other people. The pragmatism jnds its roots in Dutch histoy, which is 
charactei~ed ll?y itsjght against the sea, the natzral enemy ofthe Netherlands since the Middle Ages. 
The Netherlands is roughly the siye of Vancouver Island, and tody one-hag of the county is at sea 
level. 

56 H. Martineau and E. Gornart, Politiques et expinhentations sur les drogues aux Pqs-Bas. Rapport de 
synthkse. Paris: OFDT, 2000, page 44. 
57 M. De Kart, "A Short History of Drugs in the Netherlands", in E Leuw and I. Haen Marshall, eds., 
Between prohibition and legali~aation. The Dutch experiment in dmgpoliy. Amsterdam: Ihgler, 1994, page 1 1. 
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A ysstem o f  4 k e s  was btdt to protect the coztnty. Centrtries ago, eveyone in Dutch socie& from the 
amdocmy to the farmers worked together to prevent seawater from flowing into the country. The 
pragmatic attitztde comes from that. It is ihpossible to completely eliminate the problem of the water. It  is 
better to control it with canals. 'js 

However, other factors beyond pragmatism are at work. One Dutch government 
publication suggests that the nature of Dutch society is the reason for its approach: 

Some knowledge ofthe characten'stics of Dutch socieg is reqztired to appreciate the Dzttch approach to 
the dng problem. The n'etherlands is one o f  the most dense4 populated ztrbani~ed countries in the 
world Its popzdation o f  15.5 million inhabitants occtpies an area of 4 1,526 square kilometers. The 
Xetherlands has aLways been a transit coztnty: Rotterdam is the large& seapolit in the world and the 
coz~nty has a h&hb developed trangolitation sector. The D u t c h j m b  believe in indidzial freedom and 
expect the state to be resewed in its approach to rehgious and moral questions. Free and open debate on 
sztch qztestions is one ofthe characten'stics of Dutch so&$ Considerable value is attached to the well- 
being of soneg as a whole, as may be seen from the extensive socia/ securig ystem and universal' access to 
health care and education. 5" 

It follows that, by trahtion, the Dutch are not accustomed to using criminal law 
to address social problems.60 Furthermore, the Netherlands is a country of consensus, 
where there is a long trahtion of cooperation between local, regional and national 
authorities, and between the various sectors of the government. 

Whatever the reasons, the Dutch experience has received considerable meha 
coverage, surprisingly, much more than the Spanish approach, which, in many respects, 
is even more liberal. Being called upon to defend it in Europe and in other international 
forums, the Dutch have often presented it as a position of compromise between that of 
the "hawks" of the war on drugs and that of the "doves" of legalisation.61 It is unlikely 
that the approach is the result of specific cultural factors and that the Dutch experience 
cannot apply to other countries. On the contrary, it appears to be the rational solution 
to a problem by politicians, and that cannot be claimed to be an exclusively Dutch 
characteristic. 

58 Tim Boekhout van Solinge, testimony before the Senate Special Committee on Illegal Drugs, Senate 
of Canada, 37th Parliament, 1st Session, 19 November 2001, Issue 11, page 53-54. 
5"Drug Policy in the Netherlands", Government of the Netherlands, available o n h e  at: 
httr,://www.netherlands-embassv.orp/c hltdru.htm1. 
60 Boekhout van Soltnge, "La Politique de drogue aux Pays-Bas: un essai de changement", Dbvzance e t  
Socieie; Vol. 22, page 69-71. 
61 C.D. Kaplan et a/., "Is Dutch Drug Policy an Example to the World?" in Leuw and Marshall, eds., op. 
cit. 
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Essential exDert reDorts 

Unlike most other countries where commissions of inquuy produced reports in 
the 1970s, the Netherlands is the onlv country that has implemented the 
recommendations of its commission. 

The Hulsman Cornrnission(1968-1971) 
In 1968, the National Federation of Mental Health Organi~ations6~ established a 

commission with a broad mandate to "clarify factors associated with the use of drugs" 
and "to suggest proposals for a rational policp."63 Chaired by criminal law professor 
Louk Hulsman, the Commission had a diverse membership includmg law enforcement 
officials, alcohol treatment experts, psychiatrists, a drug use researcher and a 
sociologist. 

The commission's final report, presented in 1971, provided an analysis of drug 
use and the social mechanisms behind drug problems. New approaches were suggested, 
including: 

The use of cannabis and the possession of small quantities should be taken 
out of the criminal law irnmedately. For the time being, production and 
distribution should remain within criminal law, but as misdemeanours. 
The use and possession of other drugs should temporarily remain in the realm 
of criminal law, as misdemeanours, but in the long run all should be 
decriminalized. 
People who have problems with their drug use should have adequate 
treatment fadt ies  at their disposal. 

In recommendmg the gradual decriminalization of all drugs, the report noted that 
illicit drugs can be used in a controlled and h t e d  way and that marpahzing drug- 
using subcultures has significant negative repercussions. Specifically, becoming a 
member of the "drug scene" may famharize a cannabis user with other drugs and 
patterns of use. Although the commission found no evidence of a "stepping stone" 
sequence of drug use-what in other contexts has been referred to as "gateways"-it 
accepted the notion that one kind of drug user (e-g., heroin user) will contaminate 
another kind of drug user (e.g., cannabis user) when the two lands of drug use are 
forced into one marginalized subculture. 

62 In the Netherlands, public and private agencies have jurisdiction over mental health based on 
political affiliation and religious denomination. The National Federation of Mental Health 
Organizations was a coordination agency. 
63 Louk Hulsman, Rzrimte in bet drugbeleid, Boom Meppel, 1971, page 5, mentioned in Peter Cohen, "The 
case of the two Dutch drug policy commissions: An exercise in harm reduction 1968-1976" (1994, 
revised in 1996), Article presented to the 5th International Conference on Drug Harm Reduction, 
March7-11, 1994, Addiction Research Foundation, Toronto, avadable online at: 
www.cedro-uva.orrr/lib/cohen.case.html. 
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With respect to the issue of law enforcement, the commission concluded that 
once started, drug policing would have to be constantly enlarged to keep pace with the 
never-endmg escalation of drug use. It referred to the criminal law option of opposing 
drug use as inadequate and "extremely dangerous": 

Time after time it will show that the means wi// fa// shor;t, ztipon which those who favoz/rpztnishment wi// 
plead for increase of law enforcement, rtntil it will be amphjed a hzmdred fo/d from the present 
sitzration. . . This wid boost polariyation between the dzferent pa& of oztr socie91 and can resd in 
increased violence. 64 

Although it had no immedate impact, the Hulsman report nevertheless 
influenced the government report of the Baan Commission. 

The Baan Commission (1 968-1972)~' 
A State Commission was also established in 1968 by the Under Secretary of 

Health. This commission contained some members of the Hulsman Commission, as 
well as officials from the Ministry of Justice, the Amsterdam Chief of Police, and 
additional psychiatrists and sociologists. In 1970, Pieter Baan, the Chief Inspector of 
Mental Health, assumed the chairmanshp of the commission and a final report was 
presented in 1972. 

The report suggested dividing drugs into those with acceptable and those with 
unacceptable risks. Further research would be needed to create a greater consensus 
among the experts as to how some indmidual drugs should be classified, but the report 
described cannabis products as relatively benign with limited health risks. However, 
even for those drugs that pose unacceptable risks, the report concluded that use of the 
criminal law is not an adequate approach. The Commission suggested the long-term 
goal of complete decriminalization once a good treatment system had been created. In 
the interim, the justice system should just be used as a tool for manoeuvring heavy 
users into treatment. 

Other notable fmdmgs include: 
The special characteristics of youth culture are important determinants of 

drug use and if so-called deviant behaviour is stigmatized by punitive measures, 
the probablltty of intensification of this behaviour is a serious danger. This d 
initiate a spiral that will make the return of the individual to a socially accepted 
lifestyle increasingly d~fficult. 

Much drug use is short-lasting experimentation by young people. 
Cannabis use does not lead to other drug use, but as noted in the Hulsman 

report, the criminalization of cannabis promotes contact between cannabis 
users and the users of "harder" drugs. 

b4 In Peter Cohen, "The case of the two Dutch drug policy commissions1', sztpra, page 3. 
65 Working Pa*, Department of Jus tice, The Hague, 1972. 
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Drug users are better served by drug information and prevention efforts 
than by prosecution. 

The sometimes unusual behaviour of cannabis-consuming youth is more a 
result of specific subculture norms and ideologies rather than pharmacology. 

Cannabis use when driving or operating machines in factories is not 
responsible conduct, and the consumption of cannabis should be restricted to 
times of leisure in order to h u t  the risks to the indwidual or society . 

The Baan report formed the basis of what was to become the system of tolerance 
toward cannabis in the Netherlands as part of a concern for public health and the 
separation of drug markets. 

The Enpelsman Report (19851~~ 
Taking notice of the h u t s  of a public health policy essentially based on young 

people (the principal cannabis users) and of the evolution of heroin use, as well as the 
declming condtion of users, the Engelsman report proposed to extend the Baan 
Commission's tolerance approach to other drugs. It also went further than the Baan 
report on the need to rely on the experience and word of users in determining policies, 
proposing in particular to exclude non-users from the circle of experts. In Engelsman's 
view, drugs and drug use were no longer the only factors involved in explaining the 
problems of drugs - hard drugs in this case - and that new factors included the 
perverse effects of repressive action (care and police) on users. Public policy proposals 
should therefore not be based on the panic reactions of society and should aim to 
integrate users and "normalize" their drug use. The state should therefore arbitrate 
between users and non-users with a view to protecting users. The Engelsman report, 
which was considered too radrcal in certain circles, remained a dead letter. 

"Continuity and Change" Report - 1995~' 
In 1995, the Dutch government published a report entitled Dngs Poly in the 

Netherl'ands: Contingig and Change. This policy document was sponsored by: the Minister 
of Justice; the Minister of Health, Welfare and Sport; and the Secretary of State for the 
Interior. To  some extent, this report was the Dutch response to international pressure 
(from both neighbouring countries and the USA) as well as an opportunity to make its 
cannabis policy clearer and to some extent stricter. 

The report begins by noting that the Netherlands has always attempted a 
pragmatic approach to drug use, r e c a h g  that prohibitionist policies throughout the 
world have proven to have a h t e d  effect. Thus, the modest objective in Holland is to 
lirmt the health and social problems that result from the use of dangerous drugs. This 

66 Interdepartmental Task Force on Drugs and Alcohol, The Hague: Department of Justice, 1985. 
67 Department of Foreign Affairs (1995), Contin@ and Change. 1995. The report is available online at: 
wwu~.druptext.or,o/reports /wvc/drumota/O/dru~aU.li~. 
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harm reduction approach has led the Dutch government to lstinguish between "hard 
drugs," i.e., those that pose an unacceptable risk to health, and "soft drugs" such as 
cannabis products, which although sull considered "risky" do not present slrmlar 
concerns. The underlying assumption made in the Netherlands with respect to cannabis 
is that people are more likely to make a transition from soft to hard drugs as a result of 
social factors, not physiological ones. Separating the markets by allowing people to 
purchase soft drugs in a setting where they are not exposed to the criminal subculture 
surrounding hard drugs is intended to create a social barrier that prevents people 
experimenting with more dangerous drugs. 

The report goes on to review the effects of the Dutch drug policy, the treatment 
of adlction in the Netherlands, and enforcement under the Opium Act. Key 
conclusions and findmgs include: 

Decriminalization of the possession of soft drugs for personal use and the 
toleration of sales in controlled circumstances has not resulted in a worryingly 
high level of consumption among young people. The extent and nature of the 
use of soft drugs does not l f f e r  from the pattern in other Western countries. 
As for hard drugs, the report states that the number of adlcts  in the 
Netherlands is low compared with the rest of Europe and considerably lower 
than that in France, the United Kingdom, Italy, Spain and Switzerland. 

The number of heroin users under the age of 21 has continued to fall in the 
Netherlands. 

The use of cheaper forms of cocaine (i.e., crack) has not made significant 
inroads in Holland as had been feared as a result of developments in the 
United States. 

The tone of public debate in Holland is dfferent than in other countries 
because drug use is no longer seen as an acute health threat but rather as a 
source of nuisance. Policies focusing on addiction and care have resulted in 
less HIV infection; in fact, levels continue to fall. As well, the mortality rate 
among adlcts  is low and is not increasing, as it is in other European countries. 

With respect to the legalization debate, the report concludes that, with a 
state monopoly or licensing system, the disadvantages would outweigh the 
practical advantages. Although the role of criminal organizations would be 
reduced, such a system would impose a considerable burden in implementation 
and monitoring, and would probably attract even more "drug tourists" and the 
nuisance they sometimes cause. Furthermore, the report suggests that this is 
not something that could be done by the Netherlands in isolation. The 
international conventions preclude outright legalization and would have to be 
renegotiated or denounced. As well, even if just soft drugs were legal in 
Holland but not in the rest of Europe, the Dutch criminal organizations that 
export drugs would continue to exist and would sull require significant law 
enforcement activity. 
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Foreign concerns about the Dutch coffee shop policy have centred not on 
the use of cannabis in the establishments, but on drug tourists who take 
cannabis back to their home countries, something that has been particularly 
easy since the abolition of border controls under the Schengen Agreement. 
The report confirms the government's plan to reduce the purchase h t  to 5 
grams from 30 grams to see what impact this will have on illegal exports.68 

Given the lack of sufficient scientific data, the report endorses the 1995 
recommendation of the Dutch Health Council that a medical trial into the 
effectiveness of prescribing heroin to ad&cts be undertaken.@ 

The report also notes three negative implications that need to be addressed: the 
nuisance caused by hard and soft drug users; the increasing presence of organized crime 
in the Netherlands; and the effect of Dutch policy on other countries. 

The criminal and general nuisance caused by Dutch and foreign hard drug 
users may have the effect of undermining public support for the policy of 
social integration of ad&cts. A small proportion of hard drug users commit a 
large number of property offences in order to buy their drugs. Contrary to 
expectations, the fact that methadone is easily obtained has scarcely improved 
the situation. Drug-related crime and anti-social behaviour, such as &scarding 
used needles in public places, has affected the tolerance levels of residents in 
some socially disadvantaged neighbourhoods in the larger Dutch cities. 
Nuisance caused by the presence of coffee shops selling soft drugs has also 
been problematic in some muni~ipalities.~~ 

Another complication has been the rise of criminal organizations involved 
in the supply and sale of drugs in Holland which has necessitated increased 
criminal law measures. The prosecution of drug traffickers d continue to be 
a top priority for the Dutch police and judicial authorities. 

Although the "ideological nature" of some foreign criticism suggests a lack 
of understanding of Dutch policy and is often based on purported health risks 
that are not supported in the scientific literature, there are problems in the 
Netherlands that have international implications. The Dutch, for example, are 
responsible for more than their proportional share of trafficking in soft drugs, 
and drug tourists routinely purchase soft drugs in Holland with the intent of 
transporting them back to their home country. The report suggests that 
combating these problems will involve continuing and reinforcing current law 
enforcement activities that prioritize trafficktng. As noted, the issue of soft 

68 AS noted in the section on current legslation, this reduced h t  is now in effect. 
69 As noted in the section on current legslation, trials began in 1998. 
70 This concern was addressed subsequent to the Report by the "Damocles bill" of 1999, discussed herein, 
which provides greater powers to municipalities to shut down coffee shops that are a local nuisance. 
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drug tourists taking home their coffee shop purchases is to be addressed by 
decreasing the amount permitted for sale. 

Three major principles have characterized the Dutch approach since 1976: 
Harm reduction: attenuation of risks and dangers related to drug use 

rather than prohibition of all drugs, the key elements of which are: 
prevention or alleviation of social and incltvidual risks caused by drug 

use; 
a rational relationship between those risks and policy measures; 
a cltfferentiation of policy measures based on the risks associated with 

drugs; 
repressive measures against drug trafficking are a priority; and 
the inadequacy of criminal law with respect to other aspects apart 

from drug trafficking.71 
Policy of normalization: social control is achieved through depolarization 

and the integration of deviant behaviour rather than isolation and removal, as 
is typical of the deterrence model. This paradigm also suggests that drug 
problems should be seen as normal social problems rather than unusual 
concerns requiring extraordinary treatment. 

Market separation: by classifying drugs accordmg to the risks posed and 
then pursuing policies that serve to isolate each market, it is felt that users of 
soft drugs are less hkely to come into contact with users of hard drugs. Thus, 
the theory goes, users of soft drugs are less likely to try hard drugs. 

Lepisla tion 

In 1919, the Netherlands passed its first law on opium under the influence of the 
international conventions, including the Hague Convention in 1912. That legislation 
prohibited the manufacture, sale, processing, transportation, supply, import, export and 
possession of cocaine, opium and its derivatives. The law was amended in 1928 to 
include cocaine derivatives and cannabis in the list of controlled substances. However, 
only the import, expert and transfer of those substances were prohibited. The offences 
of possession and producing cannabis and cannabis derivatives were not punishable 
untd 1953. 

The Opium Act-also referred to as the Narcotics Act-is the Netherlands' main drug 
legislation. The Act criminalizes possession, cultivation, trafficking and importing or 
exporting. The 1976 Amendments establishes two classes of drugs: Schedule I drugs are 

M. Grapendaal, E. Leuw and H. Nelen, A World of Oppolitunities: Life-Sole and Economic Behaviow of 
Heroin Adnics in Amsterdam. New York, S.U.N.Y. Press, 1995, mentioned in T. Boekhout van Solinge, 
"Dutch Drug Policy in a European Context", Journal of Dmg Issues Vol. 29, No 3, 1999, page 511. 
Available online at: www.ce&o-uva.org/lib/boekhout.dutch.htm. 
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deemed to present an unacceptable risk to Dutch society and include heroin, cocaine, 
amphetamines and LSD; Schedule I1 drugs include Iftra&tional hemp products" such as 
marijuana and hashish. 

Offences 
The Act has three characteris tic features: 

it criminalixes possession, traffichg, cultivation, transportation, 
manufacturing, import and export of drugs, including cannabis and 
cannabis derivatives; 

it draws a clear distinction between suppliers and users; the act punishes 
possession for the purpose of use, not use as such; 

dfferentiated penalties based on the substances involved. 

The possession of all scheduled drugs is an offence, but possession of a small 
quantity of "soft" drugs for personal use is a minor offence. Generally, it is tolerated by 
law enforcement, particularly within the regulated coffee shop system, discussed in the 
following section. Importing and exporting are the most serious offences under the Act. 

Penalties 
The maximum penalty for importing or exporting hard drugs is 12 years' 

imprisonment and a fine of 100,000 Dutch florins.72 Anyone found in possession of a 
quantity of hard drugs for personal use is liable to a penalty of one year's imprisonment 
and a fine of 10,000 florins. The maximum penalty for importing or exporting soft 
drugs is fouv years' imprisonment and a fine of 100,000 florins. Repeat offenders are 
liable to a maximum penalty of 16 years' imprisonment and a fine of 100,000 florins. 
Offenders may also be deprived of any money or property gained from their offence. 
The Netherlands also has guidelmes for sanctions that the Public Prosecutor is directed 
to seek, based on: the type of drug involved, the amount of the drug and the specific 
offence. The following tables set out the current gurdelmes (1996).73 

72 100,000 Dutch florins = approximately C$63,000. 
73 Source: Staatscourant (1996) in D.J. Korf and H. Riper, "Windmills in Their Minds? Drug Policy and 
Drug Research in the Netherlands", Journal of Dmg Issues, Vol. 29, No. 3, 1999, page 451, Table 2. 



REPORT OF THE SENATE SPECIAL CORlMITTEE ON ILLEGAL DRUGS: CANNABIS 

Possession I < 0.5 g or < 1 user unit I Police Dismissal I 

SCHEDULE I SUBSTANCES ("HARD DRUGS") 

Offence Amount I Sanction to be Sought74 

0.5-5 g or 1-10 user units 

1 > 300 g or > 600 user units I 18 months - 4 pears 

1 week - 2 months 

Possession with Dealer 
Indication (i.e., intent to sell) 

I > 3 9  I 18 months - 4 years 

< 15 g o r  < 30 user units 

15-300 2 or 30-600 user units 

Street or Home Dealing 

Middle-level Dealing I < 1 kg 1 1-2 years 

Up to 6 months 

6- 18 months 

< l g  

1-3 g 

Import and Export 

Up to 6 months 

6-1 8 months 

Wholesale Trade 

Possession, Preparing, U p t o 5 g  Police Dismissal 
Processing, Sale, Delivery, 
Supply, Transporting or 

5-30 g Fine of Dfl. 50-1 50 

Manufacturing 30 g-1 kg Fine of Dfl. 5-10 per g 

> 1 kg 

> 5 kg 

< 1 kg 

> 1 ke 

Fine of Dfl. 5,000-10,000 and 2 
weeks per kg 

2+ years 

6-8 years 

Up to 3 years 

3-12 years 

Max. fine of Dfl. 25,000 and 
3-6 months 

Max. fine of Dfl. 25,000 and 
6-12 months 

Max. fine of Dfl. 25,000 and 
1-2 years 

74 In addition to imprisonment, penalties sometimes include fines and property seizures (except for 
possession). 
75 For repeat offences within five years, the required penalty is increased by one-quarter. As to sales to 
"vulnerable groups" (that is to say to minors, psychiatric patients), a minimum fine of approximatel~r 
Cdn $475 is also levied. 
76 Quantities greater than 1 kg are considered as suggesting drug trafficking. 
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Cultivation I Up to 5 plants 

I 5-10 plants 

I 10-100 plants 

100-1 000 plants 

> 1 000 plants 

practice the prosecutor's 
sentence recommendation will 

correspond to the quantity 
divisions for possession. 

Import and Export 

Police Dismissal 

Dfl. 50 par plant (repeat 
offenders: Dfl. 75 per plant) 

Dfl. 25 per plant and/or '/2 day 

The Act does not distinguish 
between quantities, but in 

per plant 

Max. fine of Dfl. 25,000 and 
2-6 months 

Max. fine of Dfl. 25,000 and 
6 months - 2 years 

Sanctions for possession may 
be doubled to a maximum of 

4 years and a maximum fine of 
Dfl. 100,000 

The coffee shor, system 

Contrary to several stereotypes, cannabis possession is not decriminalized; strictly 
speaking, it is SUU a criminal offence. However, based on the principle of expediency, 
which is part of the criminal law trackion in the Netherlands, the possession of small 
amounts of cannabis for personal use has been decriminalized. The sale of cannabis is 
technically an offence under the Opium Act, but prosecutorial guldehes provide that 
proceedings unll only be instituted in certain situations. 

Without legalizing the sale of cannabis and cannabis derivatives, the municipalities 
may permit the establishment of coffee shops which are authorized to sell cannabis 
under certain conhtions. An operator or owner of a coffee shop (which is not 
permitted to sell alcohol) wdl avoid prosecution if he or she meets the following 
criteria: 

no more than 5 grams per pevson may be sold in any one transaction; 
no hard drugs may be sold; 
drugs may not be advertised; 
the coffee shop must not cause any nuisance; 
no drugs may be sold to minor (under 18), nor may minors enter the 
premises; 
the municipality has not ordered the establishment closed. 
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The idea behind the n'etherlands'poliy towards the coffee shops is that of h a m  limitation. This is 
based on the argzment that if we do not proseczite small-scale cannabis dealing and use under cert6iz 
conditio~~, the users - who are mainbyoz/ngpeop/e expenine&zg witl, the dng - are not cnnminaliped 
(tlly do not get a miminal record) and t h y  are notforced to move in cnmmina/ czicles, where the risk that 
t h y  will be pressed to ty more dangerozfs dngs such as heroin is m z d  greater. 77 

It is common for municipalities to have a coffee shop policy to prevent or 
combat the public nuisance sometimes associated with these establishments. For 
example, suspicion of s e h g  hard drugs or locating a coffee shop near a school or in a 
residential district may result in closure. In April 1999, the "Damocles Bdl" amended 
the Narcotics A c t  by expandmg municipal powers regarding coffee shops and permitting 
local mayors to close such places if they contravened local coffee shop rules, even if no 
nuisance was being caused. As a result of strict enforcement and various administrative 
and judcial measures, the number of coffee shops decreased from nearly 1,200 in 1995 
to 846 in November 1999.78 

There appears to be three types of policies on coffee shops: 
tolerance without condition as to the number of coffee shops, which is 

determined by market mechanisms; this situation is the most rare; 
conditional tolerance, setting a maximum number of coffee shops; 
zero tolerance: no coffee shop; this is the case in approximately 50 per cent 

of Dutch cities. 

To determine the ideal number of coffee shops, the association of municipalities 
recommends that demographic factors (number of inhabitants, age groups) and urban 
development factors (role of the city with respect to the region; number of centres in 
the city) be considered, as well as any nuisance caused by the use of soft drugs. 

Thzs, in most municz$alities, cofee shops are accepted on ir? the downtown area, and a maximum 
nzlmber is detemnined in accordance with cderia of distance - distance ofthe establishments from one 
another and distance between the cofee shops and certain institutions such as schools andpychiatric 
hoptals. (. . .) The dz@cztlties encountered certain mqors with regard to administrativejudges have 
come from the fact that the absence o f  an_ cowpaints or contraventions has been considered @ certain 

judges as an absence of a 9  concrete evidence of nuisance. A '$ubstantiated"poliy is ultimateb a poliv 
based on a procedzwe for conszilting drag addictio~l and public health eqerts, police e x p e a  and, in 
certain instances, the public itsey (including users). This is also a balanced poliy in the sense that it 
accommodates the interests not on4 of "average" citiyens imitated Ly public nz/isances, bzd a h  those of 
s@ dng u ~ e r s . ~ ~  

77 Dr. Robert Keizer, The Netherlands' Dmg Poliy. Brief to the Senate Special Committee on Illegal 
Drugs, November 19,2001. 
78 National Drug Monitor, "Fact Sheet: Cannabis Policy, Update 2000", Trimbos Institute, 2000. 
79 Martineau and Gomart, op.cit., page 85, for the quotation and preceding information. 
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Since the memo on public nuisances was issued in 1993 and stricter conchions 
were set for the issuing of permits in 1999, municipal authorities have in fact been able 
to issue "nuisance permits", which are thus used to monitor the number of coffee 
shops, without moreover violating the fundamental orientations of the Dutch system. 

Data on use 

Despite the Dutch "pragmatism", there are ultimately few reliable historical data 
on use trends. It therefore cannot be asserted that use trends significantly increased 
after the coffee shop system was introduced, nor can it be stated that they deched. 
The creation of the Trimbos Institute and its designation as a focal point in the 
OEDT's European network are correcting this situation. 

The following tables contain data from the most reliable surveys. 

CANNABIS USE IN THE NETHERLANDS 
BY PEOPLE AGED 12 YEARS AND ABOVE. SURVEY YEAR 1997 

Has ever used 16% I 

year 
I I 

Has used recently 

Has used for the fwst time in the past 

2.5% 

1% 

CANNABIS USE IN THE FOUR LARGE CITIES AND IN SMALLER TOWNS 

Mean age of current users 28 years 

I Amsterdam I 37% I 8% 

AMONG PEOPLE AGED 12 YEARS AND ABOVE. SURVEY YEAR 1997 

CANNABIS USE BY PEOPLE AGED 16 AND ABOVE IN 

Recent use i 
- - p p  

Utrecht 

The Hague 

Rotterdam 

Smaller towns(") 

Ever use 

(a) DeJnition: Towns witb less than 500 addressesper square kkilometre. 

27% 

20% 

19% 

11% 

THREE URBAN AREAS. SURVEY YEAR 1999 

4% 

4% 

3% 

Rotterdam 

Parkstad Limburg@) 

Recent use@) 

7% Utrecht 

Ever use(a) 

30% 

Percentage dusers: (nl 16 to 7Oyears, (4 I6 to 55years. Recent we: last month. 

19O/0 

13% 

6% 

5% 
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LEVEL OF CANNABIS CONSUMPTION I N  T H E  NETHERLANDS 
BY RECENT USERS AGED 12 YEARS AND ABOVE. SURVEY YEAR 1997 

CANNABIS USERS I N  T H E  NETHERLANDS PER AGE GROUP. 
SURVEY YEAR 199780 

Days of use in the last month 

More than 20 days 

80 We have reproduced this table in its original format, thus we do not have the capacity to change text 
to English ; "dtji utilist" means ever used, and "usage rCcent" means recent use. 

Percentage among recent users(+ 

26% 
(a) Adds tlp to  100%. 
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I Obtain cannabis from friends 1 41% 1 47% 

WHERE D O  YOUNG PEOPLE PROCURE THEIR CANNABIS? 

1996 

1 Receive cannabis from others 1 5% 1 8% 

1999 

Purchase cannabis in coffee shops 

Purchase cannabis from a dealer 

I Purchase cannabis at school I 3% 1 1 O/O 

41% 

11% 

RECENT CANNABIS USE I N  SPECIAL GROUPS 

3 2 O/o 

1 1 O/O 

- 

Grow it themselves(d) 2% 

Special schools for secondary education 

Truancy projects 

I I I 1 Young drifters 1999 15-22 7 6 '10 

Judicial institutions 

Youth care institutions 

As seen in Chapter 6, the available data on the Netherlands place the country 
somewhere in the middle of the field, behind Australia, the United States, the United 
I h g d o m ,  Spain and Denmark, and far ahead of Sweden and Finland. 

Whatever the case may be, and despite what some analysts refer to as a disastrous 
situation, the Dutch experience poses fewer problems in relation to drug use in the 
Dutch population than internal difficulties in connection with the nuisances caused by 
the coffee shops for Dutch citizens and neighbouring countries, Germany, France and 
Belgium, as a result of narco-tourism. Even more significant, the Dutch system, with its 
half measures, is faced with the problem of supplying coffee shops with cannabis and 
cannabis derivatives, which is sull entirely dlegal. 

1997 

1997 

Holland does not escape cnticzsm an_y more than other coztntnes. Fmm a theoretical standpoint, the ve7y 
principle o f  de fact0 legalization is debatable. Itfosters arbitray action and, in particular, leaves thejeld 
open to traficking. A s  much as the legaii~ation o f  dmg ase has made itpossible to get a handle on the 
phenomenon and make it visible so that it can be more eflectiveh addressed, the legalization oftraficking 
prevents an3/ control. (. . .) In practical terms, the mtin'sms are equal4 fundamental. The main mtin'sm 
is that the Datch pohy has not redaced the me of dmgs, hard or soft. (. . .) Nor has the Dutch pobg 
eliminated the risks assonated with dmg abase. (..) But it mgst also be recognixed, and it is to the credit 

1995 

1996 

12-18 

12-18 

14% 

3 5 '10 

10-19 

5 3 '10 

55% 
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of the Dz~tch poky that, while the Netherlands has not actz1a4 done better than the prohibitionist 
cozohes in thefght agdinst dng m e ,  it has not done w~rse.~' 

Ultimately, the most remarkable thing is the abdity of the Dutch stakeholders 
themselves, as may be seen from their testimony before our committee, to admit the 
weaknesses and errors of their approach, while constantly s e e h g  ways to correct them. 

81 Caballero and Bisiou (2000), op. &tit., page 770-772. 
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Ten-vear s trate-q to battle d q s  

In 1998, at the same time as the newly elected Labour government announced an 
imposing crime reduction program, it adopted a 10-year strategy, based on a slrmlar 
model, to combat drug abuse in the UIC" The strategy has four objectives: 

To help young people resist drug misuse in order to allow them to achieve 
their full potential. The key objective is to reduce the number of people under 
age 25 reporting use of dlegal drugs in the past month and previous year. The 
program relies on education in schools and prevention efforts focusing on 
young people at risk. 

To reduce levels of repeat offendmg among drug-misusing offenders, by 
giving them the opportunity to take appropriate treatment. To do this, various 
treatment options were added to the stages of arrest, probation and court 
appearance. In addrtion, new drug treatment and testing orders wdl be made 
available in all courts in England and Wales. This scheme allows a court, with 
the offender's consent, to make an order requiring the offender to undergo 
treatment either in parallel with another community order, or as a sentence in 
its own right. In addtion, the program known as Carats (CounseLIing, Assessment, 
R e f e d  Advice and Throughcare) is avadable in all England and Wales prisons, 
and addtional prison-based rehabllttation programs are planned. 

Acknowledging that waiting times are one of the main problems for people 
requiring treatment and that the supply of treatment services is well below 
demand, the government plan provides for the creation of a National 
Treatment Agency which d be responsible for the provision of drug 
treatment and the delivery of hgh-quality services. Harm reduction strategies 
wdl also be increased. 

To reduce access to drugs among five-to-16-year old children, increase the 
seizure of Class A drugs and increase assets seized from traffickers. 

Ambitious targets relating to the drug strategy have been set out in the Anti- 
Drugs Co-orhator's First Annual Report and National Plan, including: 

halving the numbers of young people using dlegal drugs (especially heroin 
and cocaine); 

halving the levels of re-offendmg by drug-misusing offenders; 

82 This section draws largely on the research report prepared for the Committee by the Libraq of 
Parliament: G. LafrenGre, (2001) National Dng Poliy: United Kingdom. Ottawa: Library of Parliament, 
prepared for the Senate Special Committee on Illegal Drugs; available online at 
m - . ~ a r l . ~ c . c a / d e ~ a l d r u y s . a s ~ .  
83 TackLing Dmgs to B d d  a Better Bktain. 



REPORT OF T H E  SENATE SPECIAL COMMITTEE O N  ILLEGAL DRUGS: CANNABIS 

doubling the numbers of drug misusers in treatment; and 
halving the availabihty of drugs on the streets (especially heroin and 

cocaine). 

Although the 10-year strategy is supposed to focus on the most harmful drugs 
(heroin and cocaine), the number of people fined, cautioned and in some cases jailed 
for possession of cannabis sull exceeds 100,000 a year.84 

Lepisla tive fiame work 

The main illicit drug legislation in the UI< is the Misuse of Drugs Act 1971 
(MDA) (which is equivalent to Canada's Controlled Dmgs and Strbstances Act). This 
legislation and its regulations (Misuse of Drugs Regulations 1985) control the use of 
listed drugs (including both medcal drugs and drugs with no medcinal use). They set 
out the circumstances in which it is lawful to import, produce, supply, possess with 
intent to supply, and possess controlled drugs. 

Under Schedule 2 of this Act, drugs are classified as either A, B or C in theory to 
reflect the degree of harm they are considered to cause to the indwidual or society 
when misused. Each class has different maximum penalties that apply to prohibited 
activities in relation to drugs. 

Class A is reserved for the more harmful drugs to which more severe 
penalties apply. This class includes, among others, heroin, morphine, 
methadone, cocaine, opium and hallucinogens such as Ecstasy and LSD. Also 
included are liquid cannabis (hashish oil), cannabinol and cannabinol 
derivatives and any class B drug prepared for injection. 

Class B includes cannabis, cannabis resin, less potent opioids (codeine), 
strong synthetic stimulants (oral amphetamines) and sedatives (barbiturates). 

Clan C i s  reserved for drugs that are considered the least harmful such as 
tranquilizers, some less potent stimulants and mild opioid analgesics. 

The Home Secretary can change the classification of drugs through delegated 
legislation as was just recently done for cannabis. This mo&fication means that 
possession of cannabis for personal use wdl not be an arrestable offence but obtain a 
police caution. 

Sections 3 to 6 set out which activities in relation to drugs are prohibited. They 
include importation and exportation (the actual offences are contained in and 
prosecuted under the Customs and Excise Management Act 1979), production, supply, 
possession, and possession with intent to supply. Cultivation of cannabis is a separate 
offence but is also considered production. Under section 8, it is prohbited for the 
occupier knowingly to permit premises to be used for: production; the supply of any 

- 

84 "Drug Laws: the debate nobody wants", The Guardian, May 14,2001. 
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controlled drug; the preparation of opium for s m o h g ;  or the smoking of cannabis, 
cannabis resin or prepared opium. Section 9 provides a series of offences related to 
opium, including smohng or otherwise using opium. Section 9A prohibits the supply 
of any article which may be used in the unlawful administration of drugs (hypodermic 
syringes are excluded from this prohibition for the purpose of needle exchange 
programs). Sections 18 to 21 create other offences mainly d e a h g  with incitement to 
commit an offence under the MDA. 

Penalties are set out in sections 25 and 26. Section 27 deals with forfeiture. 
For class A drugs, the maximum penalties are as follows: seven years 

and/or u n h t e d  fine for possession; life and/or u n h t e d  fine for production 
or traffickmg with a mandatory seven-year sentence for a third conviction for 
traffickmg. The mandatory sentence for a third conviction of trafficking is 
found in the Criminal Sentences Act 1997. 

For class B drugs, the maximum penalties are: five years and/or unlimted 
fine for possession; and fourteen years and/or unlimted fme for production or 
trafficking. 

For class C drugs, the maximum penalties are: two years and/or unlimited 
fine for possession; and five years and/or unlunited fme for trafficking. 

In addition, producers and traffickers are also liable to confiscation of assets 
under the Drug Trafficking Act 1994. As stated above, growers of cannabis may be 
prosecuted under section 4 (production) of the MDA rather than under section 6 
(cultivation) of this Act. This is significant because production (but not cultivation of 
cannabis) is designated a trafficking offence for the purposes of the Drug Trafficking 
Act 1994. In 1997, a total of 4,168 people were dealt with for production offences of 
which 92% involved production of cannabis (25% of these offenders were cautioned 
and 18% of those who were found guilty were sentenced to immedate custody). 
Offences that are designated as trafficking offences for the purposes of the Drug 
Traffickmg Act 1994 include production, supply, and possession with intent to supply 
as well as importation offences under the Customs and Excise Management Act 1979. 
In the UK, most drug offences may be tried summarily by magistrates or on indictment 
with a jury at a Crown Court. If tried summarily, the maximum cannot exceed six 
months and/or E5000 fine or three months and/or fine for less serious offences. 

Section 7 allows for regulations to be made to exempt certain activities from the 
offence provisions. This allows for the use of drugs for medtcine and for scientific 
research. The Msuse of Drugs Regulations 1985 &vide drugs into five schedules. The 
regulations set out the classes of persons who are authorized to handle controlled drugs 
while acting in their professional capacities and lay down the conditions under which 
certain activities may be carried out. More severe rules regardmg importing, exporting, 
production, supply, possession, prescribing and record-keeping apply to Schedule 2 
drugs with a gradual loosening of the rules for other schedules. For example, the most 
restricted Schedule 1 drugs (such as LSD and cannabis) can be supplied or possessed 
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only for research or other special purpose by licensed inlviduals and are not avadable 
for normal melcal uses and cannot be prescribed by doctors who do not have a 
licence. Schedule 2 drugs-which must be prescribed-are subject to a number of 
controls relating to prescriptions, secure storage and the need to keep records. Schedule 
5 drugs, meanwhile, are subject to the least administrative controls and may be freely 
imported, exported or possessed for personal use. 

Cannabis and certain psychoactive cannabinoids and derivatives are classified 
under Schedule 1 as having no therapeutic benefit. Thus, they cannot be prescribed and 
can only be possessed for research purposes by someone who is licensed to do so. 
Nabilone (a synthetic cannabinoid) is licensed for prescription to patients with nausea 
or vomiting resulting from cancer chemotherapy, which has proved unresponsive to 
other drugs. Dronabinol (a cannabinoid) has been rescheduled from Schedule 1 to 
Schedule 2 and can be prescribed. However, it remains unlicensed in the UI< and has to 
be prescribed on a "named patient basis." 

Section 10 allows the making of regulations dealing with safe custody, 
documentation of transactions, record-keeping, packaging and labelling, transport, 
methods of destruction, prescriptions, the supply of information on prescriptions to a 
central authority, the licensing of doctors to supply controlled drugs to addicted 
patients, and the notification by doctors of their addicted patients. 

The Misuse of Drugs (Supply to Adlcts) Regulations 1997 restrict to a few 
specially licensed doctors the ability to prescribe heroin, dipipanone and cocaine for the 
treatment of adlction. 

Other relevant lepislation in the field of drup misuse 

The Melcines Act 1968 (equivalent to Canada's Food and Dmg~ Act) regulates the 
production and lstribution of medicinal drugs and other medicinal products in the 
UI<. It generally requires a marketing authorization or licence before a product may be 
hstributed. The Act deals with the testing, sale, supply, packaging, labelling, 
prescribing, dispensing by pharmacists, and selling in shops of medicinal products. 
Many controlled drugs are also medicinal products and must thus satisfy the 
requirements of both the MDA and the Melcines Act 1968. 

The MDA prohibits the importation or exportation of a controlled drug unless it 
is exempted by regulation or it takes place under the proper licence. The offences, 
however, are actually under the Customs and Excise Management Act 1979 which acts 
together with the MDA to prohibit unauthorized importation or exportation of 
controlled drugs. The offences under the Customs and Excise Management Act 1979 
are usually charged and prosecuted by H.M. Customs and Excise rather than by the 
police and Crown prosecutors. In 1997, a total of 1,741 people were dealt with for 
these offences, 68% of which involved cannabis (31% were dealt with by compoundmg 
and of those found guilty by the courts, 79% were sentenced to immelate custody). 
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Part I1 of the Criminal Justice (International Co-operation) Act 1990 controls the 
manufacture and supply of certain precursor chemicals which can be used in the 
manufacture of dhcit drugs. Manufacture or supply contrary to the Act is a trafficking 
offence for the purposes of the Drugs Traffickmg Act 1994. Regulations may be made 
dealmg with notification of exports, record-keeping and the supply of information. 

The Drug Traffickmg Act 1994 was adopted to enable the UK to meet its 
obligations under the United Nations Convention against IUlcit Traffic in Narcotic 
Drugs and Psychotropic Substances 1998 p h e  Vienna Convention). It creates offences 
in connection with laundering and handhg of the proceeds of drug trafficking, and 
introduces confiscation measures. The burden of proof is placed on the defendant to 
prove that the assets were lawfully acquired and applies the civil standard of proof on 
the balance of probabhties. The MDA does not distingursh between traffickmg and 
non-trafficking offences. Rather, this &tinction is made in the Drug Trafficking Act 
1994; the main consequence of designating an offence as a trafficking offence is that 
the confiscation provisions apply. In addition, an offender is liable for a third 
trafficking offence involving a Class A drug to a minimum penalty of seven years 
imprisonment under the Crime Sentences Act 1997. 

Debate in the UK 

As in Canada, the debate in the UI< regarding cannabis would appear to revolve 
around two issues: (1) decriminalization or legalization of cannabis for recreational use; 
and (2) the medcinal use of cannabis. 

Although cannabis is now a Class C drug, its recreational use is still prohibited in 
the UI<. Under the MDA, it is Illegal to grow, produce, possess, or supply cannabis to 
another person. It is also an offence to allow premises to be used for growing, 
preparing, supplying or smoking it. Maximum penalties for cannabis offences in the 
UI< are fairly severe (these vary throughout the EU). As in Canada, there is 
considerable discretion in how the law is applied and in many cases the police caution 
those found in possession of small amounts of cannabis. In the Report ofthe Independent 
Inqzliy into the Misuse af Dmgs A c t  1971, Dmgs and the Law, the following was stated 
regardmg the use of dscretion, particularly with respect to cannabis: 

M a y  cases are kept away from the coz~rits cautioning and compozmding and, in Scotland, 
warning letters andfialjnes. By far the la~es t  increase in police cautioning in England and 
Wales has been for cannabis ofenders, fmm 4 1 % in 1990 fo 55%  it^ 1997. This has meant in 

practice a tn$ling in the nztmber of cannabis ofenders for which a caution wasgiven, from 16,500 to 
47,000. Cautions are parit of an ofender's mmminal mcord There is no provision atpresentfor these 
records to expire under the Rehabilz'tation of Ofenders A c t  1974. The Government has recent& 
issued a consz/ltationpaperproposing that this anomah shodd be corrected and that cautions should 
be immediately pent. This would also app& to reprimdnds and warnings, which are to replace 
cautions foryoung people zinder 18 under the Crime and Disorder Act 1998. 
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Cazttiotzing is not med Ly H.M. Ctrstoms and ExciSe or in Scotland. For importation and eqortation 
oflences, co~ot~nding - a monetay jenaliJ in d e ~  ofproseczdion - mqI be ztsed in cases invol~tzg 
cannabis not exceeding 10 grams in we$t. While compozi~zdi~?g does not necessan3 become part o f  an 
oflender? crimina/ record, zt  ma^ be mentioned in szrbseqztent coud proceedings Its m e  for cannabis 
importation oflendersfell between 1990 and 1997 from 58% to 45%. 
. . . This discretion in the implementation ofthe MDA is desirable bzttprodzrces anomalies in the dzflering 
regimes af cazitioning and compotinding, and i~~comi~te~~czes it? the ca~tioning rates between police forces. 
f\4ore than hay o f  the arrests for cannabis ofences result in a cantion. We do not cnCTLticise the police for 
their extensive zise o f  cautioning. It is current4 the 0124 readstic andproportiotza/ response. ETithout it, 
the cozirts woztld have ground to a halt. However, the use o f  discretion does not lessen the disproportionate 
attendon that the law and the iqlementation o f  the law unavoidab& give to cannabis and cannabis 
possession in pacticz~la~. 85 

The use of cannabis for medicinal purposes has a long history in the UI<. It was 
prescribed as a medlcine in the UI< und  1973. At that time, it became a drug that could 
not be legally used as a medicine and today its melcinal use remains prohibited. As will 
be dscussed in the next section, the Science and Technology Committee of the House 
of Lords recommended that cannabis be made available for medcinal purposes in a 
1998 report. This recommendation was rejected by the government, which indicated 
that before such a change could be considered, the safety and efficacy of cannabis 
would have to be demonstrated. G.W. Pharmaceuticals has been given permission to 
grow cannabis with the aim of developing a cannabis-based mecbcine; chical trials 
have commenced in the UI<. 

Recent kev re-~orts and studies 

Science and Technolow -. Committee of the House of Lords 
In 1998, the Science and Technology Committee of the House of Lords stuc 

the issue of medicinal use of cannabis and tabled a report entitled Cannabis: The 
Scientific and Medical Evidence. The purpose was to examine the scientific and medical 
evidence with respect to the medrcinal use of cannabis and determine whether current 
restrictions were appropriate. In adltion, the Committee considered whether the 
prohibition on recreational use was justified based on the scientific evidence of adverse 
effects. However, the mandate &d not include other issues such as the social and legal 
aspects of cannabis use. 

The Committee discussed the long history of cannabis use both as a mehcine 
(usually in the form of a tincture) and an intoxicant. The Committee noted that the 
"advent of a h o ~ t  o f  new and better ynthetic dmgs led to the abandonment o f  may1 ancient herbal 

85 Police Foundation (2000) Report itthe Independent Inpi7 into the Mis~se ofDmgs A c t  1971, "Drugs and 
the Law", Chapter 7, paragraphs 28,29 and 31. 
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remedies, including cannabis."86 The iMedicines Act 1968 allowed the government to licence 
pharmaceutical companies and products, and cannabis was s d  able to be prescribed 
under certain conditions. In 1973, cannabis's licence of right was not renewed and the 
regulations under the Miszfse o f  Dmgs Ac t  1971 prohibited medcal use altogether (by 
listing cannabis in what is now Schedule 1). 

The Committee then went on to review the pharmacology of cannabis and the 
different ways it may be administered, the toxic effects of cannabis, includmg: the short 
and long-term effects of it; whether the user develops tolerance to the drug; and 
whether it causes dependence. The Committee found that although cannabis "is not in 
the premier leag~e o f  dangerous sztbstances, new research tends to suggest that it ma_y be more haqardozts 
to healtb than m&ht have been thozght on4 ajiz~jlears ago.If87 

Concerning the current medical use of cannabis in the UI< (quite widespread even 
though it is illegal) as well as the current melcal  uses of cannabinoids (certain 
cannabinoids are legally in current use in UI< medcine), the Committee proposed new 
indications for cannabis-based medicines (includmg alleviating certain symptoms related 
to multiple sclerosis). The Committee stated that it "is ikportdnt to distinguish the dzferent 
substances andpriparations; for instance, cannabis leaf must be distinguished from cannabis extract, 
and whole cannabis from THC. I t  is aho iinportant, although not alwqs cay? to distinguish the 
vanom possible routes o f  administrationJ e.g. 5 smoking and 5 month."s8 

Based on evidence that cannabis can be effective in relieving the symptoms of 
multiple sclerosis and against certain forms of pain, the Committee recommended that 
chical  trials of cannabis for these condtions "be mounted as a matter of urgency." The 
Committee members did indicate that if a medcine became licensed (after clinical 
trials), they &d not envisage smoking being used to administer it. Thus, they called for 
research into alternative delivery systems. The Committee also recommended that 
cannabis should be reclassified as a Schedule 2 drug so that doctors would be permitted 
to prescribe an appropriate preparation of cannabis, "albeit as an unlicensed medin'ne and on 
the named-dmg basis"; this would also allow research without a special licence. 

Compassion was the main reason for recommendmg the change to the law (a law 
under which patients risk prosecution to get help). Another reason was the inconsistent 
way in which the law was enforced, which brought it and Parliament into disrepute. 

The Committee did note that cannabis-based medicine would not be appropriate 
for certain groups of patients such as pregnant women, people predisposed to 
schizophrenic lllness or those with car&ovascular con&tions. In addtion, users would 
have to be warned of possible side-effects. The risk of addction would have to be 
considered when decidmg whether to prescribe. Thus, the Committee recommended 
that " z J f  doctors are pemzitted to prescribe cannabis on an unlicensed basis, the medical professional 

86 House of Lords, Select Committee on Science and Technology, Ninth Report, Session 1997-98, 
Cannabis: The Scient$c and Medical Evidence, para. 2.6. 

Ibid., par. 4.1. 
88 Ibid., par. 5.1. 
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bodies shozddprovirtejrm gz&nce on how to do so re.ponsibhn89 and that "safegzlards must be pzrt 
in place the professional rregzdatogl bodies to prevent diversion to iinproperpurposes."90 

With respect to the recreational use of cannabis, the Committee added that 
although the harms must not be overstated, there was enough evidence of toxic effects 
of cannabis to justify maintaining the current prohibition. 

The government rejected the recommendation to reclassify cannabis. It indcated 
that before cannabis should be avadable for prescription, its safety, quality and efficacy 
would have to be demonstrated and a marketing authorization issued by the Medicines 
Control Agency. In addition, the government indicated that allowing prescriptions of 
cannabis would reduce momentum in research. The government was also concerned 
with the possibhty of prescribed cannabis being used for improper purposes. 

In March 2001, the Science and Technology Committee of the House of Lords 
presented another report dealing with the current state of research into the therapeutic 
uses of cannabis, the roles of the Home Office and the Medcines Control Agency in 
the licensing of cannabis-based medcines, and more recent issues relating to the 
prosecution of therapeutic cannabis users. The Committee reiterated that cannabis 
should remain a controlled drug and that the legalization debate should maintain a clear 
distinction between therapeutic and non-therapeutic use. 

With respect to the current state of research, the Committee noted trials recently 
approved for fundmg by the Medical Research Council. The Committee was concerned 
about the long tirneframe for developing usable therapeutic preparations from these 
trials. It was more encouraged with the progress being made by G.W. Pharmaceuticals, 
both with respect to establishing the efficacy of a cannabis-based medcine and in 
developing suitable medical preparations (e.g., a sub-lingual spray). 

The Committee also &scussed the prosecution of therapeutic users of cannabis. 
They noted that the decision to prosecute varies from region to region and that, in 
some cases, juries have acquitted therapeutic users who do not deny the offence but 
plead therapeutic use in mitigation while others are found gudty. The Committee 
believed that the acquittal of cannabis users by juries on compassionate grounds brings 
the law into disrepute. According to the Committee, this problem underhnes the need 
to legalize cannabis preparations for therapeutic use. 

The Committee noted that the decisions made by the Medicines Control Agency 
appear to be inconsistent. For example, although it is satisfied that the information on 
the toxicological profde of delta-9-tetrahydrocannabinol is adequate, it is not satisfied 
with the toxicology data of cannabidol. The Committee was of the view that the 
Medcines Control Agency had "not adopted a positive approach towards the licensing of a 
cannabis-based medin'ne." The Committee was concerned that the Medcines Control 
Agency's approach places "the requirements ofsdezj and the needs ofpatients in an unacceptable 

89 lbid., par. 8.16. 
Ibid., par. 8.17. 
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baLance.lt The Committee concluded that the Agency's attitude "means that cannabis-based 
medicines are not bei~g dealt with in the same empadial manner as other medicines." 

We believe that a thorotgh and impartial reappraiml ofthe published scient$c literature on the safety of 
CBD and cannabis extracts ~hoziLd lead the M U  to reconsider their present over4 cazitiom stance. 
Ere are at least encoziraged that the MCA state that t hy  are condzicting a more detailed review of 
existing literature reports on cannabis and CBD. 

The Runcirnan R e ~ o r t  
In August 1997, The Police Foundation set up an independent inqwry (chaired by 

Viscountess Runcirnan) to assess the UISs legislation on the misuse of drugs. The main 
goal was to determine whether the legislation needed to be revised in order to be more 
effective and more responsive to the changes that had taken place in the 30 years since 
the original law was passed. 

The report recognizes that the goal of drug legislation must be to control and 
limt the demand for and the supply of i lkit  drugs because erachation of drug misuse 
is not a realistic goal. The report also stated that the law must fulfil UISs international 
obligations and noted that international agreements-while restricting some options- 
allow for room to manoeuvre, particularly in the areas of drug use and posse~s ion .~~  
The report dscussed different approaches towards drug use and possession and 
towards minor acts of supply taken by some other European countries and found that 
the UK had a comparatively more severe r e p e  of control of possession offences. 

The report indicated that the law should be based on the following principles: 
as a means of reducing demand, the law is only one aspect of a broader 

agenda of health, prevention and education; 
it should reflect the latest scientific understanding and the social and 

cultural attitudes of modern British society; 
it should be realis tically enforceable; 

it should infringe personal freedom only to the degree necessary to restrain 
serious levels of harm to users or others; 

it should target the drugs that cause the most harm; 
it should reflect the relative harmfulness of activities connected with each 

Illicit drug or category of drugs, and provide for sanctions proportionate to 
that harm; and 

in its operation, the law should be accepted by the public as fair, consistent, 
enforceable, flexible and just. 

9' House of Lords, Select Committee on Science and Technology, Therapetitic Uses of Cannabis, Second 
Report, March 14,2001, par. 29. 
92 Repod of the Indqendent Inquip into the Misuse of  Dmgs Act 1971, Drugs and the Law, Mars 2000, 
page 74. 
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The report noted a steady increase in the prevalence of both problem drug use 
(includmg injecting among problem drug users) and casual drug use in the UI< over the 
past 30 years. Cannabis is the most widely used illegal drug, with age 30 being the big 
&vide in drug use. Despite there being a steady rise in drug offences and seizures 
(including amounts seized) over the years, the report concluded that efforts to h t  
supply have in the most part failed. The report found that the public views health- 
related dangers of drugs as more of a deterrent than their illegality, availabhty or price. 
In addtion, public attitudes to cannabis compared to other drugs were significantly 
dfferent (cannabis was seen as the least harmful drug, its possession should be the 
lowest of priorities for police, and a number of people - a third to half - believe that 
the laws should be relaxed)." All age groups shared these views, although support for 
legalization was not as strong among older age groups. With respect to other drugs, 
stxong drug laws were fully supported despite concern with health risks resulting from 
drug use. The public was much more concerned with trafficking than with possession 
offences. The inquiry found that there was a lack of data on drug use and the absence 
of detailed cost information about drug use (e.g., health care, enforcement and other 
social services costs). Thus, it was drfficult to do any type of assessment of drug control 
and prevention strateges 

The UICs drug classification was reviewed and the report recommended keeping 
the current three-tier drug classification system (class A, B and C). This classification 
enables authorities to hstinguish between the relative risks of different drugs and 
allows sanctions to be applied that are proportionate to a drug's harm. However, the 
report found that the criteria by which drugs are classified should be clearly described. 
The classification should take into account modern developments in medical, scientific 
and sociological knowledge; as well, the main criteria should be dangerousness of the 
drug to the indvidual and to society. The report set out factors to consider, includmg: 
the risks of the drug itself (acute and chronic toxicity); risks due to the route of use; 
extent to whlch the drug controls behaviour (ad&ctiveness/dependency) and ease of 
stopping; and social risks (costs to society in terms of crime, medical costs, social harm 
through intoxication, etc.). Based on these factors, the report recommended some 
changes to the drug classes to counteract what the members felt was a dangerous 
message, i.e., that all drugs are equally dangerous. The members of the i n q q  believed 
that these changes would enhance the law's crehbility and that education and attention 
should be refocused on the more harmful drugs such as heroin and cocaine. The report 
recommended the following changes: 

cannabis should be reclassified from a class B drug to a class C dvug and 
cannabinols from class A to class C; 

heroin and cocaine would remain in class A (the most dangerous drug 
category) while Ecstacy and LSD would move to class B; and 

buprenorphine would move from class C to class B. 

93 Ihid., Chapter 2, par. 64. 
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It is interesting to note that the members of the inquiry would have classified 
alcohol as a class B drug bordering on A, while tobacco would have been on the 
borderline between B and C, if these substances were controlled under the MDA. 

The report found that possession offences should remain, even if for personal 
use. However, the law should minimize the harmful consequences of a contravention in 
appropriate cases. The report concluded that for the majority of possession offences, 
imprisonment was neither proportionate nor effective. It recommended that 
imprisonment no longer be available for possession of class B or class C drugs. 
Imprisonment should remain a possibility for possession of class A drugs, although the 
maximum would be shorter than what is currently set out. This would reflect what the 
courts are currently doing; the average possession sentence is fairly short compared to 
the maximum available. In addtion, the report recommends lowering the maximum 
fines for all classes of drugs. According to the report, imprisonment for possession 
would be rare. Non-custodial responses would include fines, probation orders, 
probation orders with treatment condtions attached, and conditional discharges. These 
sanctions would be most suitable for possession of class B and class C drugs where a 
caution was not appropriate. The report noted that in over 50% of cases, police use 
cautioning. This approach was supported but the report felt that this discretion needed 
a proper framework. Thus, cautions should become a statutory sanction with guidelines 
set out in regulations. This would allow the enforcement of conditions attached to a 
caution. Finally, the report recommended that a caution should not carry a criminal 
record. If the recommendation to reclassify cannabis as a class C drug were carried out, 
it would have certain consequences, includmg that police would no longer be allowed 
to arrest for possession of cannabis. For arrestable offences, the police have powers to 
insist that suspects accompany them to the police station and to search their premises 
without a warrant. Police would sull have the power to stop and search for all drugs, 
however. 

With respect to traffickmg, the report mentioned that there should be an attempt 
to differentiate between acts of different gravity with respect to supply offences (for 
example, supply between friends versus as part of an organized criminal group and 
supply of class A drugs versus other drugs). The report recommended a separate 
offence of dealing, the main ingredient of which would be the pattern of activity of 
ilhcitly transacting business in drugs. The offence would be a trafficking offence for the 
purposes of the Drugs Trafficking Act 1994. The report also recommended that the 
maximum penalty for t raff ichg in class A drugs be lowered to 20 years and that the 
maximum for class C drugs (including cannabis) be raised to seven years. The report 
also recommended the adoption of sentencing guidelines, for trafficking offences in 
particular. The report also mentioned the ineffectiveness of the laws deahg  with 
confiscation of assets (in their view, a pragmatic problem rather than a legislative one). 
The report recommended improving the effectiveness of the current system by setting 
up a new national confiscation agency and m a h g  several other changes. 
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Although the i n q q  members believed that the drug legislation in general did not 
need radcal change, the legislation's application to cannabis was the exception. Thus, 
many of the more significant changes apply to this drug. The report noted that it was 
die drug most widely used and most likely to bring people in contact with the justice 
system. The report also noticed the gap between how the law is written and how it is 
practised with respect to cannabis (due to the use of discretion). The members of the 
i n q q  were of the view that cannabis was less harmful to the indvidual and society 
than other llhcit drugs (although not harmless). With respect to cannabis, it was felt that 
the current law produces more harms than it prevents and that the law's response is 
&sproportionate to the drug's harm. The report, thus, recommended penalties for 
cannabis possession for personal use be decreased and that imprisonment not be an 
option (normal sanctions for possession and cultivation for personal use would be out- 
of-court disposals, includmg informal warnings, statutory cautions or a f ~ e d  out-of- 
court fine). In addition, the report stated that cultivation of small amounts of cannabis 
should be prosecuted under section 6 (cultivation of cannabis) rather than section 4 
(production) so that it not be considered a trafficking offence. The cultivation offence 
should be treated in the same way as possession of cannabis. In addition, permitting 
people to smoke cannabis on their premises would no longer be an offence. The 
members of the i n q q  were of the view that the benefits of such a strategy outweigh 
the risks and that this would promote the targeting of enforcement on those drugs and 
activities that cause the most harm. 

The report concluded that demand is not significantly reduced by the deterrent 
effect of the law. Education and treatment can be successful, however. Thus, the 
members recommended a less punitive approach to possession offences and a more 
punitive approach to trafficking @articularly with respect to profits obtained from 
drugs). The members believed that harm could be reduced with credible education and 
treatment when needed. They indcated that treatment is cost-effective in reducing 
problem drug use and associated criminal activity and recommended a substantial 
reallocation of resources from enforcement (currently 62%) to treatment (currently 
l3O). 

With respect to the medcinal use of cannabis, the report concluded that the 
therapeutic benefits of cannabis for certain serious illnesses outweighed any potential 
harm. They endorsed the view of the House of Lords report that cannabis and cannabis 
resin should be moved to Schedule 2 (thus permitting possession and supply for 
medical purposes). Because the House of Lords recommendation was rejected by the 
government and because it would be years before a licensed cannabis product becomes 
available, the report recommended a new defence in law: duress of circumstance on 
medical grounds for those accused of the possession, cultivation or supply of cannabis 
for the relief of certain medical condtions. 

In its reply to the report, the government rejected or referred for further 
consideration many of the recommendations made by the inquiry. On the key issues of 
reclassifying cannabis and the depenalization of cannabis, the government did not 
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support the i n q q ' s  recommendations. With respect to the reclassification of cannabis, 
the government was mainly concerned with the health risks associated with its use. 
With regard to depenalization, the government rejected removing imprisonment as a 
possible sanction. In addrtion, they drd not want the police powers of arrest to be 
abolished for these offences. In d e a h g  with the medicinal use of cannabis, the 
government indicated that the quality, efficacy and safety of a medicinal form of the 
drug must be established before prescribing should be allowed. 

As we now know, the government has since reclassified cannabis and abolished 
prison terms for possession for personal use. 

Other reports 
A W o r h g  Party of the Royal College of Psychiatrists and the Royal College of 

Physicians also published a report in 2000. Entitled Dngs: Dilemmas and Choices, the 
report examined key issues in preventing drug misuse. In particular, it states: 

Spending on prevention: Three-qztaders of UK eqenditure is devoted to enforcement and international 
supply reduction. There is little evidence that this is monty well-spent. The proven cost-efectiveness of 
methadone maintenance and abstinence-based programmesfor heroin addicts sziggests that more o f  the 
available budget should go to treatment programmes. New monty for treatment announced b_y the 
Government is welcome, but callsfor expansion o f  unproven and untested treatments mztst be resisted. 
Research: Current UK expenditure on dmgs research does not begin to match the magnittz/de o f  the 
problem. Jztst one per cent ofthe annztal dmgsprevention budget would iy'ect 14 million into research - 
over double the cment spent. 
Improving the value of treatment: Systematic investment in staf training, monitoring of patients and 
essential support services is needed to bring iniprovement rates achieved 63, UK treatment programmes 
closer to those in the United States. In particular, more extensive dmg treatment facilities are neededfor 
adolescents. 
Pnuatepresm5ing: Pn'vatepresm5ing ofsuMtute dngs leaves scope for malpractice that comes close to 
'buyrng a prescription : Doctors treating dmg-z~sers outside the health seruice are not currently reqztired to 
have extm training in addictions and receive little monitoring or regttlation. 
Dmg-testing by employers: Although expensive and sumznded 63, legal and ethical issues, the technology 
emds for dmg-testing o f  employees using hair sanzples. This provides a record of dmg-me over the 
previom three months and cozdd7 therefore, have a mqor ihzpact on the prevalence ofdmg-use in future. 
Ecstay: M a y  yomg people me E cstay, and some dmgs education campaigns m y  have proved cozmter- 
productive. Aty advice given to yotmg people should take account of the likely impact on those who 
continue to use dmgs as well those who will be deterred. 
Amphetamine: Dependence on amphetamine, especially d e n  iy'ected, probably carnies more risk to users 
andpublic health than heroin. Lttle research has been carried out into dependence or treatment. 
Cannabis: Cannabis is not a harmless dmg, but its ill-efects on health are almost certain4 less than 
those of tobacco or alcohol, which are lqaL More research is needed into the medicinal beneJits and long- 
t e r n  ill-efects of the dmg. Lgislative experiments, as in the Netherlands, should be encowaged. People 
reqztinizg cannabis to relieve disabl'ing medical conditions, sztch as mulqle sclerosis, should not be 
prosecuted. 
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Fzittire poliy: The Government's Ten-lTear Strategy for Tackling Dng  hfiszise recognises the need for 
greater investment in treatment. But there are no eay answers, and ambitiom taigets for redzicing the 
propodion of_yomgpeople ?/sing heroin and cocaine b 5Oper cent 5 2008 are zinlikeb to  be achieved 

the modest initiatives annotillced so far. Attempts to czirb the ilhgal international dmgs trdde have 
consistentb failed and willprobabb contime to do so. Ifthe prevalence of dng-use and dng-related crime 
continzies to h e ,  the presstin on the UK and othergovements to change policies that are char4 failing 

94 is botnd to increase. 

Administration 

Because of the complexity of the drug problem, many lfferent departments and 
organizations are involved in implementing the UI< drug strategy. The key 
organizations in the UI<'s drug strategy are the drug action teams at the local level, 
which are responsible for ensuring that the strategy is translated into concrete action. 

costs 

Public costs 
In 1997/1998, most of the costs were duected at enforcement. The total 

expenlture of E1.4 bllhon was spent on the following activities: 
dng  miszise, enjrcement and international supptjt rednction accounted for 75% 

(enforcement includes police, court, probation, and prisons - 62%; 
international supply, which encompasses customs and excise, Foreign and 
Commonwealth Officer - 13%); 

treatment and rehabilitation-1 3%; and 
educatioiz andprevention-1 Z0/0.95 

Following a comprehensive spendmg review in 1998, an addtional E217 d o n  
were to be allocated over a three-year period to drug activities. "A substantial share of 
these new funds will be dwected at initiatives designed to break the link between drug 
misuse and crime, including Arrest Referral Schemes and Drug Treatment and Testing 
Orders. The idea is to provide every drug misusing offender entering a police station or 
prison with a chance to seek treatment by the year 2OO2."96 The extra funds were to be 
spent as follows: 

E l 3 3  million for the implementation of the strategy to tackle drug misuse 
in the criminal justice system. 

"Joseph Rowntree Foundation, Dmgs: dilemmas, choices and the law, November 2000. Ths  article may be 
found at h t t p : / / w w w . i r f . o r g . u k / k n o w l e d g e / f i n d i n ~ 7 O . a s p .  - - 

95 Tackling Dmgs t o  Bdd a Better Bntain, The Government's Ten-Year Strateg~for Tackling Dmgs Miszrse, April 
1998, in the chapter entitled: "Resourcing and Managing the Worktt. 
96 Drugscope, UK Drug Situation 2000. The UK Report to the European Monitoring Centre for 
Drugs and Drug Addiction, November 2000, page 7. 
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Prisons would receive A60 d o n  for treatment services and E12 d o n  
for voluntary drug testing in prisons. 

E6l d o n  for the piloting and implementation of Drug Treatment & 
Testing Orders. 

E70.5 d o n  would be allocated to health and local authorities to fund 
new treatment services and to improve community care for drug misuseus. 

Health Authorities would receive E50 d o n  for treatment services and for 
young people at risk. 

Local Authorities would receive E20.5 m&on to improve access to services 
and increase numbers in treatment programs. 

E10.5 million would be allocated to support Drug Action Teams across the 
country and for national research into effectiveness of anti-drugs activity. 

L3 &on would be allocated to support cross-departmental development 
of more effective drugs education. 

jCI6 d o n  over 3 years would be provided for a major new research 
program. 

An extra E3 d o n  would be avadable from the Confiscated Assets Fund 
in 1999/2000, to be increased to E5 d o n  and E7 d o n  in subsequent 
years.g7 

Social costs 
The UI< Anti-Drugs Co-orhator's Annual Report 1999/2000 stated that drug 

misuse costs Britain over E4 billton per year in crime, sickness and absenteeism. In 
addrtion, it was estimated that one-third of property crime is related to drugs. 

Statistics 

The Office for National Statistics estimates that the dlegal drugs market alone 
accounts for nearly 1% of national output, equivalent to E8.5 billion a year.98 

Despite the criticisms made in certain reports, the UI< has an impressive database 
on drug use trends. Every two years since 1983, the Home Office has conducted the 
national British Crime Survey, which includes a series of questions on dlegal drug use. 
The Home Office also keeps detailed data on arrests, convictions and sentences. The 
DmgJcope organization is the British correspondent for the OEDT. 

In the 16-59 age group, 32O/0 in England and Wales say they have "ever used a 
drug" (1996 = 29% and 1994 = 28%). This rises to 50% for the 16-24 age group. 

- 

97 Ibid., page 11-12. 
98 "The Untouchables", Economist, April 21,2001, Vol. 359, No. 8218, page 49. 
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Recent drug use was less common, however. For example, in the 1994,1996 and 1998 
surveys, 10%-11% reported drug use in the last rear and 6% reported drug use in the 
last month. Drug use does change with age: 30% of 16- to 24 year olds reported drug 
use in the last year and 20% in the last 30 days (this compares to 3% and 1.5% for 45- 
to 54 year olds). In addition, there is a higher prevalence of drug use in males than in 
females. With respect to children, surveys in England show that 13% of respondents 
aged 11 to 15 reported ever t a h g  a drug. For children, prevalence increases with age. 
For example, 3% of 11- to 12-year-olds, 13% of 13- to 14-year-olds, and 31% of 
15 year-olds reported ever using drugs. 

Cannabis is the most widely cultivated, trafficked and used h i t  drug in the UI<. 
The young use it most commonly, with usage declining with age. Almost half of 16- to 
24 year olds in England and Wales report ever using cannabis, with 17% using it in the 
last month. Only 5% of adults aged 55 to 59 report ever using this drug. 

Offences 
As stated, people arrested in the UI< may be dealt with in different ways includmg 

cautioning by police or prosecution (except in Scotland where other procedures are 
avadable). Under the Customs and Excise Act 1979, compoundmg (the payment of a 
monetary sum in lieu of prosecution) is avadable in cases of importation of small 
quantities of cannabis (10 grams or less). In addtion, the authorities may use their 
discretion and take no further action. This last option would not appear in criminal 
statis tics. 

The total number of people dealt with for drug offences went from 35,000 in 
1988 to 153,000 in 1998. Of these, 127,840 were found guilty, cautioned, fined or 
settled with by compoundmg. In 1997, the number was 1 13,150. The most common 
drug was cannabis at 76%. Almost 90% of MDA offences are possession offences and, 
generally, three-quarters of all possession offences involve cannabis. The number of 
people who receive cautions has increased dramatically over the years and of the people 
found gdty,  cautioned, fined or settled with by compounding, cautioning now 
accounts for almost 50•‹/o. Thus, many of the cases are dealt with outside the courts. 

In 1998, the number of drug seizures was 149,900, an 8% increase over 1997. 
Cannabis was involved in 76% of the cases. Between 1995 and 1999, the average price 
of most drugs remained relatively stable. 
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When contrasting a successful model with the Dutch "failure", the witnesses we 
heard invariably mentioned Sweden. In Sweden, the drug phenomenon is considered 
one of the most serious social problems (if not the most serious), and drugs are viewed 
as an external threat to the country.100 Drug addiction is often viewed as the cause of 
other social problems and the drug problem itself as jeopardizing Sweden's traditional 
values. These concerns have intensified since Sweden became a member of the 
European Union (EU) in 1995, since most of the other members of the EU have 
adopted a more liberal attitude on drug issues. In comparison to other western 
European countries, Swedsh drug policy is regarded as restrictive. One of the aims of 
the policy is to make it clear that drugs are not tolerated in society, and its overall goal is 
a drug-free society. In particular, we observe that: 

harm reduction programs are available in a h t e d  fashion only; 
treatment is based on obtaining complete abstinence and it is possible to 

force people into treatment; 
drug use is an offence, and urine and blood tests are used to detect those 

suspected of drug use; 
drug legislation is strictly enforced; 
&scussions regardmg the medical value of cannabis are almost non- 

existent; 
Swedsh legislation strictly adheres to, and even exceeds, the requirements 

set out in the three United Nations drug conventions. 

While Swe&sh drug policy is currently very restrictive, this was not always the 
case. In fact in the 196Os, its policy was fairly liberal, basically reflecting a harm 
reduction approach.l0l For example, from 1965 to 1967, it was possible for severe drug 
abusers to obtain prescriptions for morphine and amphetamines. This non-scientific 
experiment (involving approximately 120 people) was used by Nils Bejerot, a police 
doctor and very influential figure in Swecbsh drug policy, in his study of the relationship 
between drug use and drug policy in the period between 1965-1970. Some of his 

99 This section draws to a large degree on the report prepared for the Committee by the Library of 
Parliament: G. LafreniZre, (2001) National D n g  Poky: Jweden. Ottawa: Library of Parliament, report 
prepared for the Senate Special Committee on Illegal Drugs, available online at 
~w.~a r l .~c . ca / r l l eqa ld ruos . a s~ .  For more information, see also T. Boekhout van Solinge, (1997) The 
Swedish Dmg Co&rol $stem: A n  in-depth review and analysis, Centre for Drug Research, University of 
Amsterdam, Amsterdam, 1997. 
100 European NGO Council on Drugs and Development, A Snapshot ofEuropean Dmg Policies : Report on 
the state o f  dmg policies in 12 Etlropean count?ies, October 2001, page 27. 
101 United Nations Office for Drug Control and Crime Prevention, Cozmty Dmg Profile : Sweden, 1998, 
page 1. 
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findmgs included: that changes from restrictive to permissive policy and vice versa was 
reflected in the rates of intravenous drug use; that this experiment was the origin of the 
Swedish drug epidemic; and that the experiment d d  not have the desired effect of 
crime reduction. His findings are s d l  widely accepted in Sweden even though they have 
been criticised.102 

With increased drug use in 1965, the Committee on the Treatment of Drug Abuse 
was established: it published four reports from 1967 to 1969. The first report dealt with 
treatment and the second with repressive measures. It is this second report which led to 
the adoption of the Narcotic Dngs  A c t  in 1968. The Committee's reports indcated that 
the drug problem was on the increase. This finding, in conjunction with the f i n h g s  of 
Bejerot, are partly responsible for the more restrictive approach adopted by Sweden in 
the late 1960s. In addition, since 1968, the government organized a massive media and 
school campaign against drugs. T h s  led to a generation growing up with messages 

103 based on the gateway theory, among others. This theory is used as a justification for 
being restrictive in relation to cannabis and "Swedish d n g p o k y  actival~fomses on cannabis, 
since it is ahged 'dmg careers' start with this s~tbstance."~~~ In addtion, the dangers caused by 
cannabis itself (psychosis, addictive character, higher risk of suicide, etc.) are seen as 
reasons for having a restrictive policy. 

Over time, Swedsh policy became more restrictive and repressive, resulting in the 
strengthening of penalties, crirninalizing of use, and allowing of urine and blood tests 
for those suspected of use. Although the original goal of the urine and blood tests was 
to detect new users and provide them with appropriate treatment, it would appear that 
the tests are no longer being used for this sole purpose as known drug users are also 
being targeted.105 

Some authors have drawn a link between Sweden's restrictive drug policy and its 
restrictive alcohol policy. The temperance movement has a long history in Sweden and 
the country has developed a fairly restrictive alcohol policy, includmg a state monopoly 
on the sale of alcohol. 

Swedish attitudes towards alcohol are relevant since a restrictive alcoholpoliy makes a mstn'ctive dng 
poky a logical option. Moreover, the total consamption model on which the alcohol poky is based, is 
thozght to be valid for illicit dngs as well. By limiting the total consaxption of dngs, the total ham 
camed by dmgs is alleged to be lower as well. However, it was shown that this correlation is fdrfrom 
clear when it comes to (dzflere~nt) illicit d7ugs. 

lo2 Boekhout van Solmge, op. cit., page 45. 
'03 European NGO Council on Drugs and Development, op. cit., page 27. 
'04 Boekhout van Solmge, op. bt., page 88. 
'05 Ibid., page 116-117. 
'06 Ihd., page 103. 
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National stratem 

Following the creation of a Commission on Narcotic Drugs, the Swedish 
government presented a new action plan in January 2002, which is to be valid unul 
2004. A total of SI(R 325 d o n  (approximately $50 million Canadian) has been 
allocated over the three-year period to combat illegal drug use. The action plan was 
presented as a means to reverse the disturbing trend in drug abuse. 107 

The policy's objectives are to: 
reduce the number of new recruits to drug abuse (mainly through 

prevention duected at young people); 
encourage more drug users to give up the habit (through care and 

treatment); and 
reduce the supply of drugs (through criminal measures). 

One of the key new features of the drug strategy is the creation of a national anti- 
drugs coordinator position. The position was created to have clear leadership in the 
drug policy area, make it possible to follow up on the plan's goals, and determine 
whether new initiatives are required to combat new problems. The key tasks for the 
new anti-drugs coordmator are to: 

develop cooperation with authorities, municipal and county councils, 
NGOs, etc.; 

shape public opinion; 
undertake a supporting function for municipal and county councils in 

the development of local strategies; 
initiate methods development and research; 
serve as the Government spokesperson on drugs issues; 
evaluate the action plan; and 
report regularly to the Government (at least once a year). 

Of  the SICR 325 million, 100 &on (approximately $15 million Canadran) has 
been allocated to a special drugs initiative within the Swedsh Prison and Probation 
Service. The goal is to offer care and treatment to all drug abusers in this system. In 
addition, the National Prison and Probation Administration is required to: 

develop methods for preventing drugs being brought into institutions 
and detention centres; 

investigate the obstacles to treatment outside institutions; and 
produce special programmes for contract care, i.e. care in accordance 

with a contract between the person convicted and the community. 

107 Mitllstq of Health and Social Affairs, National Action Plan on Narcotic Drwgs, Fact Sheet, February 
2002. 
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With respect to the police, the National Police Board and the National Council 
for Crime Prevention d be required to early out their own review of police efforts to 
combat drug-related crime. 

In Sweden, while the national policy is created at the national level, much of the 
responsibihty for implementing the goals of the action plan remains with the 
municipalities. For example, they have responsibdity for the care of drug abusers 
pursuant to the Sonal' Seruices Act. In addition, prevention initiatives are also carried out 
at the local level. Thus, strategies in municipalities will be based on local concerns. 
Enforcement of the legislation remains at the national level, however, through the 
police and customs services. 

Treatment is one of the three pillars of Sweden's drug policy. One of the stated 
goals of Swedish drug policy is to rehabllttate the user rather than to punish them by 
way of the criminal justice system. Since 1982, it has been possible to force people into 
drug treatment (also applies to alcohol and other products) for a period of up to six 
months. The main reason for this type of treatment is to protect the user or others in 
cases of life threatening situations and to motivate the user to continue treatment on a 
voluntary basis. The use of compulsory treatment appears to be uncommon and its 
effectiveness has been questioned.108 In the last several years, there has been a shf t  
from compulsory treatment and institutional treatment towards out-patient treatment. 
It would appear, however, that treatment is less easily avdable today than it was 10 to 
15 years ago. In addttion, the time a user spends in treatment has shortened. These 
changes are due to cutbacks in social service spendrag at the municipal level that 
occurred in the 1990s. "Whereas in 1989 there were 19,000peopl'e in treatment centres fir both 
alcohol' and dmgs), in 1994 th i~  number had dropped to 13,000. In the same period, the number o f  
peopl'e in compal'soy care dro~ped from 1,500 to 900. Due to the budget czrts, 90 treatment homes 
were closed between 1%' 1 to 1993.'' '09 

Methadone substitution programs have been avadable in Sweden since the end of 
the 1960s. Currently, approximately 600 people are involved in methadone substitution 
programs in Stockholm, Uppsala, Malmo and Lund. The programs are strictly regulated 
and are officially viewed as being experimental. Some of the conchions for 
participation include that: the patient must be aged over 20 and demonstrate at least 
four years of intravenous opiate abuse; he or she must have tried several forms of drug- 
free treatment; the person in question must have entered the program on a voluntary 
basis (for example, the person must not be detained, under arrest, sentenced to a term 
of imprisonment or be an inmate of a correctional facdity). For those participating in 
methadone substitution programs, other drugs are not permitted and the patient must 
visit the clinic on a daily basis. At this time, the maximum number of people that may 
be in the program at one time is 800. Pilot projects are under way with Subutex. 

'08 Boekhout van Solinge, op. cit., page 165. 
lo9 Ibid., p 125. 
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While Sweden has spent large sums of money on treatment, few of its programs 
have been properly evaluated. Therefore, it is drfficult to provide details of their 
effectiveness. " The 08cial azjn is to rehabilitate dng  addicts and a lot of efort andjnannd  means 
are allocated to  achieve this; mzich more than in man_ll other Ez~ropean coz/ntm'es. However, despite all 
these good intentions, the reakfy is that the efectiveness of these vegt e@ansiveprogrammes is relatveb 
low. In the long mn, the Swedish dng  treatment programmes do not show better restilts than what is 

fozmd i~tternational'. I' 10 

With respect to harm reduction initiatives, there are few low threshold services in 
Sweden and most are staffed by voluntary organizations. They offer a series of services, 
but no prescriptions. Needle exchange programs are operated at ch ics  for infectious 
chseases in hospitals in Lund and Malrno, and are thus fairly h t e d .  Harm reduction 
initiatives, such as needle exchange programs, are chfficult to promote under a vision of 
a drug-free society where drug use is not accepted. A proposal in the late 1980s to 
introduce needle exchange programs throughout Sweden was quashed by Parliament 
because it "was felt that a hzgher availabikfy of needles would not stop the spread of HII< on the 
contra y, it was thought to increase intravenom dmg me." l1 l 

The criminal justice system also plays a role with respect to treatment. In 2000, 
more than 5,000 drug users were placed in prison. While in prison, offenders have 
access to treatment programs for drug abuse and some offenders are transferred 
outside prison for treatment. There are also initiatives to keep drugs out of prisons, for 
example by conducting searches and urine tests. While in prison, the offender is not 
offered syringes and substitution treatments are not available. 

Swedsh legislation allows, under certain condrtions, that a sentence may be served 
outside prison. The necessity of drug treatment is one of the reasons that is often given. 
Another alternative to imprisonment is a probationary sentence combined with 
institutional drug treatment. An example of an alternative to prison is the following: 

Since 1998, persons with dmg addiction problems who have committed a dng ofence can access 
treatment signing a 'treatment contract.' It is a real contract between the dmg addict and the Court in 
which the two parties have nghts and obbgations like in all contractx However, certain conditions must 
be fuplled li_y the dmg addict: the person must need treatment and he mztst be motivated to zlndergo 
treatment; he/she is a mistlser ofdmgs; and the dmg habit contribztted to the dmgs cnine, which should 
not be serious (less than Zyearsforeseen aspenalp). The person is not sent to priron and a personalised 
plan o f  treatment is established. The health atlthorities are reqonsiblefor the treatment and shall report 
to the local prison and probation administration and to the public pmseczltor zf the probationer seriotlsb 
neglects the obligaions stated in the personal plan. I * 

- - -  

110 Ihd., page 162. 
11' Ibid., page 129. 
112 European Monitoring Centre for Drugs and Drug Addiction, Cotlntgt ProjIes - Sweden, European 
Legal Database on Drugs, 2001. 
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With respect to prevention, drug education programs start early and regularly 
appear throughout the school curriculum. " Withoz~t exapseratio~z, this opinion-joming coz~ld be 
descded as a process o f  indoctm'natio~. Considemi2g the magnitzde o f  these programmes, the contents o f  
them have gradzjal! become something indispzdable and conclztsive that one incorporates them into one 3 
o m  value ytem.  " 1 13 

With respect to cannabis, it is viewed as a dangerous drug " a d  its use is regarded as 
the begi~ni~g o f a  career in d~t"gs."~l~ This is one of the reasons that prevention measures 
pay specific attention to cannabis as this should lead to less experimenting with the 
drug and thus prevent new recruits from joining the drug scene. 

Legislative fiame work 

Classes of drugs 

The main drug legislation in Sweden is the Narcotic Drwgs Cm'minalAct 1768. The 
term "narcotic drugs" is defined in section 8. They include medtcinal products or 
substances hazardous to health with addctive properties and which are subject to 
control under an international agreement to which Sweden is a party or which the 
government has declared to be 'narcotic drugs' w i t h  the meaning of the Act  No 
distinction is made between soft and hard drugs. As will be dtscussed later, the nature 
of the substance is, however, among the criteria to determine the seriousness of an 
offence. Narcotic drugs are set out in five lists. List I deals with dlegal drugs without 
medcal use; lists I1 to IV deal with narcotic substances with medical usage and 
regulation of its import/export; and list V deals with narcotic substances outside 
international controls. Pursuant to the legislation, narcotic medicines may only be . 

supplied on prescription from a doctor, dentist or veterinarian. 

Offences 
In Sweden, almost all forms of involvement with narcotics are prohibited 

pursuant to the Narcotic Drmgs C~minaLAct .  This Act lists the behaviours and practices 
which constitute drug offences and includes possession for personal use, supply (which 
is fairly broadly defined), manufacture, etc. Even consumption (drug use) has been 
prohibited since 1988. In this case, "i t  is not addiction which is a mininal ofence according to 
this law, but the act ofadding a drmg to the human b0&'ll5 The police are entitled to conduct 
urine or blood tests in the case of people suspected of having used drugs. 

The Smz~gling Cnininal A c t  2000 regulates lllegal import and export of drugs. 
Other relevant legislation includes: the Doping Cmininal Ac t  1771 which regulates the 
importation, supply, possession of performance enhancing drugs for example; the A c t  

"3 Ibid., page 177. 
"4 Boekhout van Solmge, up. d., page 15. 
" 5  N. Dom and A. Jamieson, Eziropean Dmg Laws: the Room for Manoezwre, London: Drugscope, 2001, 
page 188. 
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on Prohibition Of Certain Jabstances which are Dangerozls to the Health 1777 which regulates 
possession and supply of substances that entail danger to life or health and are being 
used, or can be used, for the purpose of intoxication - this legislation does not regulate 
substances regulated by other Acts. 

The other relevant laws are: the Soaal Service Act 1980, which covers the possible 
forms of care for drug users; the Act  on the Forced Treatme~t ofAbztsers, whch provides 
that an addict who is dangerous to himself or to others may be ordered by a court to 
undergo compulsory treatment (which involves deprivation of liberty for up to six 
months for adults and even longer for those up to the age of 20). Other legislation 
deals with possible expulsion from school for students who abuse drugs, revocation of 
a driving licence for drug ad&ction, etc. There is zero-tolerance with respect to driving 
under the influence of drugs. 

Penalties 
Punishment is determined by rules contained in the Swedish Penal Code. There are 

three degrees of penalties for drug offences: minor, orchary and serious. Penalties for 
minor drug offences consist of fines or up to six months' imprisonment, for ordinary 
drug offences, up to three years, and for serious offences, two to ten years 
imprisonment. The penalties regulated under the Smuggling Cn'minal Act, are identical to 
the penalties listed above. 

The seriousness of the offence is based on the nature and quantity of drugs and 
other circumstances. The government has stated that the term "minor drug offence" is 
to be reserved for the very mildest of offences. For example, it should generally only 
involve personal use or possession for personal use of very small amounts. In these 
cases, a fine may be warranted. The fine is based on the offender's income. Minor 
offences involve: amphetamine up to 6 g, cannabis up to 50 g, cocaine up to 0.5 g and 
heroin up to 0.39 g; ordinary offences involve: amphetamine from 6.1 g to 250 g, 
cannabis from 51 g to 2 kg, cocaine from 0.6 g to 50 g and heroin from .04 g to 25 g; 
and serious offences involve: amphetamine 250 g or more, cannabis 2 kg or more, 
cocaine 51 g or more and heroin 25 g or more. The traffichg of drugs generally leads 
to imprisonment. 

With respect to smugghg, the determination of the seriousness of the offence 
considers whether it formed part of an activity pursued on a large scale or on a 
commercial basis, involved particularly large quantities of drugs or was otherwise of a 
particularly dangerous or ruthless nature. 

In 1996, of the 5,862 people sentenced for drug-related offences, 3,760 were 
sentenced for minor offences, 1,708 for o r h a r y  offences and 391 for serious offences. 
Of the 1,274 who were sentenced to imprisonment, 54 were for minor offences, 893 
for orchary offences and 326 for serious offences.116 

" 6  Ibid., page 206. 
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As in other countries, there are several alternatives to imprisonment. For example, 
the court can choose other sanctions includmg probation, condtional sentence or 
compulsory treatment. These sanctions appear to be used frequently in drug cases."7 

General4 a dng addict who isfoz~dgtiilg o f  azy gpe o f  cnine can in certain circtrmstances be ordered 
to zrndep detomjcation treatment. Treatmetzt can take place iin coyirnction with a pnkon sentence or 
else together with probation, a conditional sentence or conditional release from prison. The consent o f  a 
convicted person to zrndergo treatment under certain conditions ma_y constitzcte a reason for orderirg 
probation instead of ihpisonment (so-called contract treatment). In practice, pmbation and 
conditiond sentenn'ng in connection with conipzrlsog~ treatment are zmial' wed for dng oflences of 
normal seve+y, that is in cases where i~rikonment woztld otherwise be imposed.'18 

Swed~sh legislation also allows for the forfeiture of any drugs used in the 
commission of an offence, any gains made, the property used as an aid in an offence, 
etc. 

Prosecutonal discretion 
The prosecutor has an absolute duty to prosecute, but there are a number of 

exceptions. In the Circular of the Prosecutor-General on Certain Questions regarding 
the Handling of Narcotics Cases, the Prosecutor-General stated that the dropping of 
prosecutions for narcotic drug offences should be limited to cases involving only 
possession for personal use of  indwisible amounts or corresponding to at most a roll- 
up of cannabis resin or a dose of some stimulant of the central nervous system, with 
the exception of cocaine, i.e. such a small amount of a narcotic substance that it would 
not normally be further divided and sold. Having regard to the dfficulties in individual 
cases of determining the magnitude of this quantity, prosecutions should go ahead in 
cases of doubt. If circumstances give grounds for assuming that the possession, despite 
the small amount, is not intended for personal use, the prosecution should not be 
dropped. As a consequence of these remarks, prosecutions should also not be dropped 
where an abuser is found in possession of narcotic drugs amounting to personal use for 
a certain period. In addition, it is of great importance that the dropping of prosecutions 
should be mainly ltrmted to occurrences of the nature of first offences.119 

Debate in Sweden 
The Swedsh vision of a drug-free society is so widely accepted that it is not 

questioned in the political arena or the meda. The drug policy has support from all 
political parties and, accordmg to the opinion surveys, the restrictive approach receives 
broad support from the public. For example, a survey in 2001 revealed that 96% were 

f17 Ibid., page 190. 
" 8  Iid., page 191. 
" 9  European Monitoring Centre for Drugs and Drug Addiction, op. a?. 
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opposed to legalizing any drug that is classified. In addtion, another survey in 2000 
revealed that 91% were against decriminalizing cannabis use.120 

The role of pzibkc opinion is central to ztnderstandi~g the attitnde of the dzferent political parties. 
Opinion polls show that a Large m e 3  of the people sz1bscn'1?e to a restrctive dng pohy. The same 
polls indicate that dngs are perceived as one o f  socieg's main social problems. The moral panic 
sziro~inding dngs is stich, that 120 politcalpaq dares to speak ozrt against an_y measaires that m y  
appear to move in the direction if a more kberal dng policy. S~zrpporting the restrictive poky, or even 
asking for more rest7z'ctive meastms to cztrb increase in the dmgprobIem are e~sential for a pol i tcalpa~ 
to win votes. Jqing the contray, to back a more kberal approach, is not an option for a pokticalparty 
and wozdd almost mean its poktical death. It has been pointed oat that anti-dmg p~essare groaps have 
been the d?ivingforces behind injz4errcingpabkc opiniozz, and throzgh them the politicalparties. It has 
a h  been show that beides the social movements, the media have also contn'buted to the dmg scare that 
exzkts todq and the deJining ofdmgs as a mqor socialproblem. 121 

Thus, the Swedsh population in general has a negative view of drug use and is 
convinced that drugs pose a major threat to society. These themes have been advanced 
by government, the me&a and other organizations in Sweden, and others do not often 
criticize them. Scientists are generally the only group that raises doubts with respect to 
the current policy. 

Recent reports 
In 1998, the government created a Commission on Narcotic Drugs. Its mandate 

was to evaluate Sweden's drug policy and to propose, within the concept of a restrictive 
drug policy, measures for its strengthening and streamlining. The Commission was not 
to deviate from the overall aim of a drug-free society. The terms of reference were to: 

propose improvements of methods and systems to assess the drug 
situation and to evaluate'the goal of a drug-free society; 

evaluate and propose measures to strengthen and streamhe drug 
prevention measures; 

analyse the development of treatment programmes, including those in 
the prison and probation system, and propose measures to improve 
treatment and rehabhtation of drug abusers; 

evaluate the extent and focus of national funds for the development of 
treatment and of measures to prevent drug-related crime, 

analyse the need for changes in the w o r h g  methods in the judicial 
system and in penal and criminal procedural legislation; 

120 National Institute of Public Health, hratzonal Repod: Sweden 2001, Stockholm, December 2001, 
page 14. 
121 Boekhout van Solinge, op. it., page 172-173. 
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review existing research, propose how research can be stimulated, 
strengthened and organized and identik important but neglected areas for 
research in the drug field; 

frame strategies for targeted information measures and for the 
formation of opinion. 

The Commission recently published a report entitled The Crossroads (referring to 
one direction that calls for a significant increase of resources in the form of 
commitment, direction, competence and funding and another that implies a lowering of 
goals and considerable acceptance of drug abuse). 

The Commission noted that the drugs issue was not a political priority in recent 
years. This situation has led to reduced fundmg for all sectors involved, while the drug 
problem has become more severe and widespread. The following are some of the 
Commission's main findmgs and recommendations.122 

Leader*: The Commission noted that there is a need for stronger priorization, 
clearer control and better follow-up of drug policy and of concrete initiatives at all 
levels of government. 

Demand reduction: The Commission noted that there are no hard boundaries 
between preventive measures, care and treatment, and the restriction of supply. For 
preventive measures to succeed, they must be "included in a ystem of measures restni-ting 
avahbilig, and there mtlst be clear d e s  which include soci'egk norms and values, as well as efective 
care and treatment."l23 The Commission viewed care and treatment as an essential element 
of drug policy measures as they help reduce drug abuse and also the harm to drug 
abusers. In addtion, the Commission found a need for improving the competence of 
those in the field of care and treatment. It set out the following guiding principles 
regarding care and treatment: 

all drug abusers shall be reached by an offer of help and, if necessary, 
the abuse treated. 

advice, support and assistance shall reach people at an early stage of 
abuse. 

measures of care shall be aimed at achieving a life free from substance 
abuse and Illegal drugs. 

care and other measures on behalf of substance abusers shall be of 
good quality. 

measures to combat substance abuse shall be sustainable and long-term. 

Sup14 reduction: The Commission did not find any real deficiencies in the 
legislation or the workmg methods used by drug authorities, although it was vital that 

122 The Swedish Commission on Narcotic Drugs, Summa9 of the reporf The Cmsmads from the Swedish 
Commission of hrarcotic Drug, Sweden, 2000. 
123 Ibid. 
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these authorities be allocated more resources. Police and customs have not gained 
control over the dlegal market. In fact, indcators show that supply is more generous, 
prices are lower than in the past and the variety of drugs has expanded. With respect to 
combating illegal drug trade, the Commission recommended that the organizational 
structure of the police be examined (for example, the way in which the drssolution of 
specialized drug squads has affected the quality of police investigations) and that any 
shortcomings be followed up. The Commission also recommended that special 
investigation methods (such as controlled deliveries) be reviewed and that the hdmgs  
lead to the drafting of guidelines on the subject. 

Competence deveL0pment and research: Competence development and research: The 
Commission was of the view that it was important to improve knowledge concerning 
drfferent aspects of narcotic drugs, measures used to combat drug abuse and the effect 
of drug policy. 

As in other countries, systematic figures on drug-related costs are not readily 
available. 

Public costs 
Treatment for alcohol and drug abuse has been estimated to cost municipalities 

SICR 3.7 bikon (over $500 d o n  Canadtan) per year (55% of which is for institutional 
care). The police used 6% of its budget to combat drugs during 2000 (for a total of 
SICR 702 mdion-over $100 d o n  Canalan). The police had 869 people involved in 
drug issues while customs had 1,080 involved in border defence. No costs were 
available for customs. 

Social costs 
The Commission on Narcotic Drugs estimated the social costs at SI(R 7.7 billion 

per year (does not take into account prevention, training and evaluation). 

~dminis  tra t i ~ n ' ~ ~  
As dxussed above, the coordmator wlll now be responsible for coordrnating the 

national drug policy. In the past, this role had been played by the Ministry of Health 
and Social Affairs. With respect to the legal hstribution of narcotic drugs and 
psychotropic substances, the Medtcal Products Agency is responsible for issuing 

124The following information is based on the European Monitoring Centre for Drugs and Drug 
Addiction, lLTational Repod - Sweden 2001, op. a?., page 15. 
125 The information in the following section is based on the United Nations Office for Drug Control 
and Crime Prevention, County Dmg Pmjile - Sweden, op. cit., page 12. 
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authorizations for the import and export of drugs. This Agency also provides drug 
related statistics to the UNDCP. 

The Swedrsh National Police have responsibility for drug enforcement. The Drug 
Offences Division of the National Police Board conducts criminal investigations in 
relation to organized crime, or other drug-related offences, on a national or 
international scale. The Swedish Customs Service is responsible for points of entry. 

The National Institute of Public Health coordmates demand reduction activities. 
It is also the National Focal Point in the REITOX network. Operational activities are 
coordinated at the regional and municipal level. There is also local coordmation with 
the participation of social services, the police, prison and probation services, medical 
services, schools and other concerned parties. Thus, in prevention and care and 
treatment, local groups and municipalities play a key role. 

Because of its encompassing nature, the drug issue also involves many other 
ministries, for example the Ministry of Jus tice and the Ministry of Foreign Affairs. 

Statistics 

&IZ6 

Pursuant to surveys among youths in the 9th grade (15-year-olds) and among 18- 
year-old d t a r y  conscripts, an obvious trend seen in the 1990s was the increase in 
lifetime prevalence use of drugs among teenagers, particularly older teenagers. There 
was also been an increase in recent use (last year, last 30 days) among teenagers and 
younger adults. For example, the percentage of 15 year olds who had tried drugs rose 
from 4% to 9% from 1992 to 2000. It is interesting to note that the number was 14% 
in the b e p n i n g  of the 1970s and had decreased to around 8% in 1982. With respect to 
military conscripts, the trend was sunilar. According to these surveys, consumption of 
~Uegal drugs was low compared to other European countries, although the trend 
pointed to an increase in use. Jt should be noted that these numbers have been 
criticized. First, they are applicable to only 15-16 year old students and 18-year-old 
conscripts. Thus, these prevalence rates &d not consider older groups where some 
first-time experimentation with drugs wdl occur. In adcbtion, it has been argued that 
drug use is under-reported when drugs are viewed in such a negative light and the 
questionnaires are fded out at school (where some d feel they are being observed by 
their teachers).l27 

In 2000, the running three-year average of lifetime prevalence for the 15-64 age 
group was 12O/0 (with the highest a t  17% for the 24-44 age group). Since 1988, last year 
prevalence has never been over 1%. Overall, males are twice as Uely to have used 
drugs than females although the drfference is not as high in lower age groups. 

1% OEDT, National Repa?? - Sweden 200 1, op. &t. 
127 Boelrhout van Sohge, op. d., page 138. 
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Most who have experimented with drugs have tried cannabis, and the majority of 
these have tried only cannabis (in Sweden, cannabis is usually taken in the form of 
hashish). The second most popular drug in Sweden are amphetamines. Cocaine would 
be the third most popular drug for older people, while for youths it would be ecstasy 
and LSD. During the 1990s, the availability of drugs increased, in particular 
amphetamine and heroin. It would appear, however, that heroin use is on the increase 
in Sweden. 

In general, the surveys indrcate that overall drug use is fairly low in Sweden. With 
respect to severe drug abusers (defined as intravenous or daily drug use), it would 
appear that Sweden has a fairly serious problem with a range of between 14,000 and 
20,000 people in this class. This is close to the European Union average.128 

Offences 
The number of suspected people reported increased from 6,567 in 1985 to 12,470 

in 1999. The police registered 32,423 violations of the Narcotic Dmgs CmmminaL A c t  in 
2000, a figure which is similar to the numbers in the previous decade. The number of 
violations to the Goods SmugpIingAct has decreased by 85% since 1980, to 350. 

In 1998, 92% of these offenders were suspected for use or possession (from 76% 
in 1975). In addrtion, the number of those suspected of sellmg or manufacturing is now 
19% (from 40% in 1975). 

The number of sentences for violations of the Narcotic D ~ w ~ s  Ca'mi~aI A c t  or the 
Goods Smz/ggling A c t  was 12,470 in 1999 (up from 2,601 in 1975). Cannabis was involved 
in 51% of sentences in 1998. In 1998, the sentences were drvided in the following 
fashion: 38% were fines; 27% were prison terms; 14% were prosecution waivers; 14% 
were probation; and, 8'10, other sanctions. Imprisonment was generally from two to six 
months.129 

'28 United Nations Office for Drug Control and Crime Prevention, op. tit., page 9. 
129 National Report 2001, page 27. 
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Switzerland's drug policy has attracted considerable attention in recent years. As a 
result of widely distributed pictures of the open drug scene in Zurich, the country's 
injection clmics and heroin prescriptions for drug "adhcts" are now known around the 
world. More recently, Switzerland's Parliament introduced a bdl to regulate the 
production and sale of cannabis, and that bill is currently under study. 

Switzerland is a Confederation131 consisting of 26 cantons and half-cantons and 
has a population of slightly more than seven d o n  inhabitants. The cantons are 
currently subdivided into 2,904 political communes. The federal Constitution, which 
was passed in 1848, is the legal basis of the federal state. It guarantees the fundamental 
rights of individuals and the people's participation in the countxy's political life, hvides 
jurisdictions between the Confederation and the cantons and defrnes the powers of the 
federal authorities. Switzerland is made up of various lingustic, ethnic and 
denominational communities. Under Article 4 of the Constitution, German, French, 
Italian and Romansch are the country's four national languages. German is the language 
spoken by the majority of Swiss (63.7 per cent). All the cantons have their own 
constitution, parliament, government and courts. The cantons have certain legislative 
powers which have been conferred on them by the federal Constitution. 

Switzerland's political structure is important to our understanding of that 
country's drug policy. In fact, some writers132 argue that there are in fact 26 drugs 
policies in Switzerland, one for each canton and half-canton. T h s  diversity is often 
overlooked, since the medta and drug literature have focused in particular on the "open 
drug scenes" in Zurich and on the mecbcal prescription of heroin for severally 
dependent persons, a practice endorsed by the Swiss Confederation.133 

A harm reduction ooliqv 
The recent history of Switzerland's drug policy began towards the end of the 

1960s with the increase in psychoactive drug use. As a result, the cantons developed a 
first drug policy, which was based on three pdlars, namely: 

the repression of drug use and trafficking; 
prevention measures aimed at young people; 

130 This section draws to a large degree on the report prepared for the Committee by the Library of 
Parliament: C. C o h ,  (2002) Xational Dng Poli~y: Swit~erland Ottawa: Library of Parliament, report 
prepared for the Senate Special Committee on Illegal Drugs, available o n h e  at 
www.~arl.pc.ca/illeea1dm~s.asr>. 
13' This term is used to designate the federal state. 
132 Yan Boggio et al., (1 997) Ajprendre a'ge'rer : Lapolitiq~e JZI~SS~ en matiire de drogz~e, Geneva: Georg, 1997. 
'33 Ibid., page 38. 
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treatment based on abstinence, which at the time already included 
methadone programs. '34 

At the beginning of the 1980s, the HIV-AIDS epidemic hit many countries, 
including Switzerland. There were "open drug scenes" in several Swiss cities, such as 
Zurich, Bern, Olten and Solothurn. As a consequence, the miserable state of drug 
dependent persons was becoming increasingly visible contributing to growing concern 
over the situation. Public and social services were created to help the "addcts" and 
protect them against HIV and AIDS. Needle exchange programs were set up and 
"addicts" were encouraged to be vaccinated against hepatitis. The Swiss Federal Office 
of Public Health (SFOPH) supported many of these services and st111 does so today, 
arguing that they help prevent the spread of AIDS. However, the main pillars of 
Switzerland's official drug policy remained prevention, treatment and law enforcement. 

In the 1990s, Switzerland introduced new measures to reduce the problems 
associated with drug use and adopted a new national drug strategy. The new strategy 
introduced another pillar, namely harm reduction, which led to the creation of a four- 
pdlar approach. The role of the Confederation in the area of drug policy becomes more 
defined and aims to support the efforts made by cantons, cities and communes and by 
private organizations by providmg them with reference material, scientific data and 
training for professionals. 

On February 20, 1991, the Swiss government adopted a program of federal 
measures to reduce the problems related to drug use,135 currently known as 
"ProMeDro,""6 and which was based on the concept of harm reduction. The 
objectives of the program were as follows: 

to decrease the number of new drug users and to prevent people from 
becoming drug dependent; 

to help users overcome their addiction (through treatment and social 
reintegration); 

to improve the living conditions and the health of drug users, to reduce 
harm and to maintain their social integrati0n.I3~ 

134 Swiss Federal Office of Public Health, The Swiss Dmg Poliq, September 2000, available online at 
http://www. bag.admin.ch/sucht/f/index.htm. 
"3 Swiss Federal Office of Public Health, Ailesures jde'rales pour re'dztiw les prohlimes de la drogt~e, Basic 
document of the Federal Office of Public Health, decision of the Federal Council of February 20,1991, 
Doc. no. 3.4.lf. 
136The acronym "MaPaDro" was used to refer to the program of federal measures for the period 
1990-1996. The acronym "ProMeDro" is used to refer to the program of federal measures for the 
period 1997-2002. To avoid confusion, "ProMeDro" is used throughout. 
137 Swiss Federal Office of Public Health, Programme de mesures a'e sante'publipe de la Confde'ratiotion en vue de 
redtiire Les probLimes de dmgzte ProMeDro) 1998-2002, October 1 998. 
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To achieve these goals, the following measures were introduced: 
primary and secondary prevention measures aimed at young people and 

awareness campaigns to prevent them from experimenting with drugs; 
patient management and treatment to help users overcome their addxtion; 
harm reduction, AIDS prevention and social reintegration measures to help 

addicts cope with their dependency in the best possible health conditions and 
to ensure that the door to a drug-free life remains open; 

ongoing training and development programs for professionals (including 
those workmg in the areas of sentencing, programs and social services, as well 
as hospital workers, pharmacists and family doctors) and for people acting as 
melators (such as teachers, youth group facilitators, business personnel and 
parents); 

the development, co-ordmation and regular publication of scientific 
research on drugs; 

the evaluation of projects and measures in the fields of prevention, patient 
management and treatment to help identify any gaps or shortcomings, but also 
to pinpoint and highlight any progress achieved; 

the development of new documentation and information services normally 
provided by the Swiss Confederation; and 

the co-ordmation of measures adopted by the Confederation. 

These measures mark the beginning of Switzerland's drug policy, based on a four- 
pdlar approach: prevention, law enforcement, treatment and harm reduction. Between 
1991 and 1999, the SFOPH initiated and/or supported approximately 300 projects and 
programs under the "ProMeDro" initiative at the cost of 15 d o n  francs per year. 

Among other activities, the Federal Council asked for a study on heroin-assisted 
treatment for severely dependent heroin addicts who had failed at other treatment 
programs. In 1992, the Council passed an order authorizing clinical trials with the 
medcal prescription of heroin, along with a strict scientific evaluation of the trials. The 
trials began in 1994 and ended on December 31,1996. The final evaluation report was 
published in July 1997 and concluded that: 

heroin-assisted treatment for severely dependent heroin adlcts  improved 
their physical and/or psychic health, as well as their quality of life (in terms of 
housing, work and other areas); 

participants' dlegal use of heroin and cocaine decreased; 
the users involved in the program committed fewer crimes (the incidence 

of theft and property and drug traffickmg offences fell sharply).*38 

138 M.F. Xebi, Martin I m a s  and Denis Ribeau, "Prescription mkdicale de stuptfiants et ddhquance : 
Rksultats des essais suisses", Criminologie, Vol. 32, no. 2, 1999, page 127-148; see also the testimony of 

- 533 - 
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The Federal Council followed the report's recommendations, and on March 8, 
1999, passed the Ordnance governing the medical prescription of heroin authorizing heroin 
assisted treatment, setting objectives, eligibility criteria, administrative measures and 
providtng for such treatment. 

Over the same period in 1993 and 1994, two people's initiatives were presented 
with opposite objectives. The fust initiative called for a strict, abstinence-oriented drug 
policy ("Youth Without Drugs"),13hnd the second proposed the legalization of drug 
use ("DroLegt').140 The federal government and Parliament found both initiatives too 
extreme and recommended their rejection. On September 28, 1997, Swiss voters 
rejected the initiative "Youth Without Drugs" by a majority of over 70%. On 
November 29, 1998, Swiss voters rejected the "DroLeg" initiative with a majority of 
over 74%. By rejecting both initiatives, the Swiss population showed its massive 
support for the Confederation's more measured approach to drug policy. 

Between the time that these popular initiatives were launched and subsequently 
voted down, some major events influenced the evolution of Swiss drug policy. In 1994, 
the violence occurring on the "open drug scenes," from Letten to Zurich, made 
headlines in the international media. Certain government parties (Socialist, Christian 
Democrat and Radical) clamoured for decriminalization of drug use, increased access to 
heroin-assisted treatment, stronger prevention measures and stiffer sentences for drug 
traffi~kers.l'+~ The open drug scene in Zurich was shut down in 1995,142 resulting in new 
co-operation between the Federal Council, canton representatives and the city of 
Zurich. A joint task force, called the Drug Delegation, was established. Thls unusual 
co-operation made it possible to implement measures that would never have got off the 
ground under more tradtional circumstances: the creation of prison spaces in Zurich 
for drug traffickers, the adoption of emergency federal measures allowing for more 
drug adchcts to participate in heroin-assisted treatment and the creation of centres for 
the treatment of hard core users.143 Today the "open drug scenes" are a t h g  of the 
past. 

Finally, in October 1998, the program of federal measures to reduce the problems 
related to drug use (ProMeDro) was renewed for a four-year period. The Confederation 
set a budget of 18 million francs per year to run this program and staffed it with 15 

Professor Arnbros Uchtenhagen, Senate Special Committee on Illegal Drugs, Senate of Canada, 
37th Parliament, 1st Session, February 4, 2002, Issue 13. 
'39For more information on t h s  initiative, see the Youth Without Drugs Web site at 
http://www.iod.ch/f-fr-index.htm. 
140 For more information on ths  initiative, see the DroLeg Web site at www.drolen.ch. 
141 Swiss Federal Office of Public Health (2000), ap. a?., page 10. 
142 See the testimony of the Chief of the Zurich Criminal Police, Senate Special Committee on Illegal 
Drugs, Senate of Canada, 37th Parliament, 1st Session, February 4,2002, Issue 13. 
143 Boggio et al., 1997, op. kt.., page 75-80. 
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positions from the Federal Office of Public Health.144 The main priorities for 
ProMeDro from 1998 to 2002 are as follows: 

to strengthen the Confederation's commitment to primary and secondary 
prevention and early inteivention to prevent addction; 

to consolidate the range of treatments in a co-ordinated system, thereby 
increasing the likehood that addiction can be overcome; 

to consolidate harm reduction and social integration measures; 
to establish and operate effectively a national epidemiological monitoring 

centxe based on the focal points REITOX model of the European Monitoring 
Centre for Drugs and Drug ~d&ction; '~* 

to forward, in an effective manner, the findrtlgs of epidemiological stuAes, 
scientific research and evaluations to experts and decision makers; 

to implement a process to foster quality management throughout the entire 
ProMeDro program, tailored to the needs of the Afferent fields, useful to and 
used by more than half of the adAction agencies and decision makers 
concerned (Confederation, cantons, communes, private institutions); 

to ensure optimum co-ordination and organization for various 
commissions and forums, mainly for the Conference of Canton Delegates on 
Drug Addiction Problems and the National Drug Liaison Committee.14~, 147 

The Confederation has thus set itself up as a political hub for drug policy and 
national co-operation 

First ~i l lar :  mevention 

Prevention measures are aimed primarily at achieving three objectives: 
to prevent drug use among inAviduals, especially chlldren and youth; 
to prevent the problems and harmful effects related to drug use from 

spdling over onto the individual and society; 
to prevent inAviduals from going from casual drug use to harmful use and 

adAction, with all of its known consequences. 

144 Federal Office of Public Health (1 998), op. bt, page 5. 
145 The EMCDDA coordinates a network of 15 information centres, or national focal points, located in 
each of the member states. For more information, visit the EMCDDA Web site at 
http:l/www.emcdda.or~mlp/ms fr-4.shtml. 
146 The Conference of Canton Delegates usually meets four times a year. It coordinates drug addiction 
measures, establishes an annual program and priority catalogue, ensures the exchange of information, 
debates and adopts positions and responds to consultations, defines and discusses related issues and 
provides development sessions. See http://www.infoset.ch/inst/kkbs/f-statutenhnl (in French). The 
National Committee consists of representatives from the cities, cantons and the Confederation. Its role 
is to provide follow-up on implemented measures and ensure that those measures are harmonized. 
147 Federal Office of Public Health (1998), op. bt., page 6-7. 
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It should be pointed out that the most notable change in prevention has been a 
transition from the concept that prevention was a matter of preventing someone from 
ever trying drugs to today's concept of preventing the health and social problems 
related to drug use, thereby integrating the person's social network and environment as 
well. 

Second oillar: treatment 
In Switzerland, there are many types of in-patient and out-patient treatment 

available to people suffering from drug addction. The objectives sought through 
treatment include: 

breaking drug "add~ts"  of their habit; 
social reintegration; 
better physical and mental health.148 

As mentioned earlier, heroin assisted treatment has been a recognized type of 
therapy in Switzerland since 1999. By the end of 1999, there were already 1,650 
treatment spaces reserved for hard-core heroin dependent persons in 16 treatment 
centres. In addition, during the same period, approximately 50% of opiate ad&cts 
(estimated to be 30,000) were being treated with medically prescribed methadone, 
compared to 728 individuals who were receiving this type of therapy in 1979. Those 
indwiduals addicted to one or more drugs also have access to in-patient treatment 
based on abstinence, to a lrmited number of spaces in transition centres, specialized 
withdrawal units or clinics, and treatment institutions, as well as out-patient 
consultation centres.149 In March 1999, there were 100 institutions providing in-patient 
withdrawal and rehabilitation treatment in Switzerland, for a total of 1,750 spaces.150 

Third ~illar: harm reduction 
The first so-called "low threshold" coping skills institutions made their 

appearance in Switzerland in the mid 80s. Their purpose was to reduce the health and 
social risks and consequences of addction. First and foremost, these institutions gave 
drug dependent persons a roof over their heads and were often equipped with 
cafeterias, showers and laundry facdities. They provided adhcts with someone who 
would listen and talk to them. These fachties have evolved over the past ten years and 
now incorporate meQcal support for harm reduction (for example, prevention of AIDS 
and other infections, needle exchange, out-patient medical care, etc.) and social support 
(street work, soup kitchens, emergency shelters, low threshold centres, etc.). The Swiss 

148 Ibid, pagel6. 
'49 Ibid., page 16-17. 
150 Federal Office of Public Health, The Swiss dmgpolig: Afoqhiold approach with special consideration ofthe 
medicalpresrription of narcotics, 1 999, page 7. 
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Federal Office of Public Health supports many harm reduction projects as part of 
ProMeDro. Such projects include: 

needle exchanges for drug addicts and inmates; 
injection sites (a statutory notice makes such sites legal); 
offers of employment and housing; 
support for women who prostitute themselves to buy drugs; 
consultation services for the children of drug-adlcted parents.151 

Furthermore, the cantons, communes and private institutions also provide such 
programs. In 1995, the SFOPH established a central service to support certain social 
assistance agencies, particularly those with low thresholds, and to advise the cantons, 
communes and private institutions on planning and fundrng harm reduction programs. 
Drug "adlcts" have access to such programs without having to meet any particular 
prerequisites. The objective of these harm reduction services is to lirmt as much as 
possible the negative consequences of adlction so that the "adlct" is able to resume a 
normal existence. In addition, these measures are aimed at safeguarding and even 
increasing the adlct's chances of breakmg the drug habit.152 

Fourth d a r :  enforcement 
The primary goal of enforcement is to reduce supply and to fight the trafficking 

of narcotics, the illegal financial transactions related to such trafficking (for example, 
money laundering) and organized crime. Users are not the number one target of police 
operations in Switzerland. Enforcement of the federal hTarcotics Ac t  is, to a large extent, 
the responsibility of the cantons, although the Confederation does monitor the 
situation closely and can call for and carry out police investigations into drug 
traffickmg. It should be noted that canton and commune laws on policing differ and 
sometimes result in varying interventions. Furthermore, the drug milieu changes quickly 
and the methods used to fight drug-related problems are improving and adapting to 
this m ~ h e u . ' ~ ~  These methods include: 

focussing enforcement activities on the manufacturing of drugs, traffickmg 
and money laundering; 

assigning more officers to the "drug police" and making greater use of 
specialists from other sectors (fmance professionals); 

intercantonal and international cooperation (agreements with police forces 
from neighbouring countries); 

151 Boggo e t  al., 1997, op. d., page 19. 
152 Ibid., page 1 8-1 9. 
153 Ibiu!, page 20-21. 
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accelerating and improving the processing of information (networhg 
systems and access to the police department networks from many European 
countries); 

improving cooperation between the police and the private sector (banks, 
chemical industries, etc.); 

improving police effectiveness and m a h g  greater use of front-line liaison 
workers; 

strengthening the legal structure (for example, policing legislation, witness 
protection).154 

The lepal framework 

Narcotics legislation in Switzerland has, as is the case in many other countries, 
been closely tied to the evolution of international conventions. For instance, the 1924 
Narcotics A c t  was implemented to enable Switzerland to fulfil the commitments it had 
made by signing the International Opium Convention of 1912. This law prohibited 
certain narcotics such as opium, coca leaves, morphine, heroin, cocaine and their 
derivatives. As a result of Switzerland's signing other conventions and of experience 
gained from enforcing the 1924 A c t ,  the federal Narcotics A c t  was totally revamped and a 
new law adopted on October 3, 1951. This legislation prohibited the growing, 
manufacture, sale, hstribution and possession of opiates, coca derivatives and cannabis. 
The purpose of the A c t  was, on the one hand, to regulate the use of narcotics for 
medical purposes and, on the other hand, to fight against both the abuse and lllicit 
trafficking of narcotics. The A c t  was amended slightly in 1970 when Switzerland signed 
the Single Convention on Narcotic Drugs of 1961. 

Indeed, up unul the 1960s, the A c t  was primarily a response to Switzerland's 
commitments under international conventions because narcotic use was relatively 
marginal and there was not any real narcotics abuse problem per se to warrant 
specialized legislation. Moreover, the Federal Council had recognized as early as 1951 
that drug addiction was a serious pathology that should not be prosecuted as a crime or 
an offence. When drug-related problems emerged in the early 1970s, the A c t  was 
revised in 1975 to provide for medco-social and assistance measures for drug addicts, 
hfferentiated punishment for drug use and tougher criminal provisions for dlegal drug 
t~aff3cking.l~~ 

Following Switzerland's accession to the 1971 UN Convention on Psychotropic 
Substances, the 1972 amendment to the Single Convention and the adoption of the 
1988 Convention against I lk i t  Traffic in Narcotic Drugs and Psychotropic Substances 
(Switzerland has not yet ratified this convention), the Narcotics A c t  was revised in 1996 
to provide for the control of narcotic raw materials. Since then, dependence-producing 

154 Ibid, page 21. 
155 Swiss Federal Council, Message concernant la re'visian de la loz stir les stz$$ants, March 9, 2001. 
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substances and preparations with morphine-, cocaine- or cannabis-like effects have 
been considered narcotics under this legislation (Narcotics Act, s. l).156 The list of 
substances is currently compiled by the Swiss Agency for Therapeutic Products.157 

With respect to the production, distribution, acquisition and use of narcotics, the 
current legislation provides that narcotics and psychotropic substances cannot be 
cultivated, manufactured, prepared or sold without cantonal authorization, in 
accordance with conditions set by the Federal Council (NarcoticsAct, s. 4). In addition, a 
special permit from the Federal Office of Public Health is required for the importation 
or exportation of controlled narcotics (Narcotics Act, s. 5). Furthermore, under section 8 
of the Narcotics Act, the following narcotics cannot be cultivated, imported, 
manufactured or sold: smoking opium, heroin, hallucinogens (such as LSD) and hemp 
for the extraction of narcotics or hash. Section 8 also sets out the conchions governing 
the treatment of addtcts with medical prescription of certain narcotics. 

The current legislation also contains criminal provisions that apply to: anyone 
who unlawfully cultivates, manufactures, extracts, processes or prepares narcotics; 
anyone who, unless authorized, stores, ships, transports, imports, exports, provides, 
dtstributes, sells, etc., or buys, holds, possesses or otherwise acquires narcotics; and 
anyone who finances illicit traffic in narcotics, acts as an intermediary or encourages 
consumption (Narcotics Act, s. 19). Section 19 offenders are liable to imprisonment or a 
fine dependmg on the seriousness, according to the Narcotics Act, of the act committed. 
The intentional consumption of narcotics or the commission of a section 19 offence 
for personal use is punishable by detention or a fine (Narcotics Act, s. 19a). For petty 
offences, the appropriate authority may stay the proceedmgs or waive punishment and 
may issue a reprimand (Narcotics Act, s. 19a(2)). However, preparing narcotics for 
personal use or for shared use with others at no charge is not punishable where the 
quantities involved are minimal (hTarcotics Act, s. 19b). Finally, anyone who persuades or 
attempts to persuade someone to use narcotics is also punishable by detention or a fine 
(Narcotics Act, s. 1 9c). 

A bid to decriminalize cannabis'58 

The Swiss Federal Council recently submitted a major bdl to Parliament, the 
cantons and the public for a fundamental revision of the Narcotics Act. That bdl, which 
is set to go through the various stages of canton and national consultation, is based on 
the observation, s d a r  to our own findmgs, that: 

156LuLoife.de'~ale sw les sttrp$ants et les strbstancespychotropes, October 3, 1951 (as of November 27, 2001) 
available o n h e  at http://w.adrnin.ch/cWflrs/8 12 12 l/index.html#h 1. 
l j7  New name of the therapeutic products agency, in effect since January 1,2002. 
158 See testimony of Ms. Diane Steber Biichli, Swiss Federal Office of Public Health, before the Senate 
Special Committee on Illegal Drugs, Senate of Canada, 37th Parliament, 1st Session, February 4, 2002, 
Issue 13. 
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(. . .) with regard to cannabis, the gap is too grent between the actztal sitttation, the statztto7y provisions 
and their ihiplementation. A s  the Federal Com/~zission on Dng Issz4es states in its repod on cannabis, 
the prohibitionist gsstem does not prevent carnnallis m e  and cannabis z4sers no longer tend to consider 
themselves dng z4sers. The n&s that cannabis represents forpztblic health mttst be assessed dzferentb 

from the wa~y the legislator did it in 1975. 
At the time, cannabis was considered a gatewq d q .  It was felt that the phamacologicalprope7ities o f  
cannabis l'edyoztng cannabis ztsers to opiate or amphetamine ztse. That view was refzited with the 1989 
report o f  afthe Jab-commission of the Federal Comnzission on n'arcotics. 
The most recent research s.zppor;rs czmentfinditgs that the e#ecects of cannabis are less ha~ardozis to heahh 
than the e#ects o f  alcoholism or tobacco abuse. (. . .) 
(. . .) 
The nzml.er of z4ser5 of cannabis decivativees has itzcreased In 1992, according to the Swiess Health 
Survty ofthe Federal Statistics Ofice, 16.3per cent ofyozing Swises cztizens aged 75 to 35 said they had 
previausb wed hash at least once in their lives. In 1997, 26.7per cent gave the same answer. All 
OECD countries have observed the same trend. In the United States,@?- example, the &prevalence o f  
cannabis me in individuals 18years o f  age inmased from 32.6per cent in 1992 to 49.6per cent in 
1997. 159 

The cannabis revision bill is also based on the observation, in which we 
wholeheartedly concur, that "the available sn'ent@c literature estabkshes no relationship between 
seven3 oflegislation and bjr,prevalence ofcannabis use."l60 It further emphasizes that: 

The weaknesses ofthe present act are apparent when it comes to fghting the cultivation of hemp used to 
produce narcotics and the production and sale of cannabis-basedprodzicts. Enforcing the act in this area 
is a h&h4 heterogeneous and cost4 enteqrire; the resd is a l a ~ e  market that is very dzfimlt to control 
and has eqanded btyond our borders. Moreover, the need to revise statutory provisions in this area is 
viri?zialb ztndiipzited 

The purpose of the revision of the act is thus, in particular, to: 
adapt the Act to the actual situation; 

* decriminalize cannabis use and acts leading thereto; 
reinforce youth protection; 
regulate the cultivation, manufacture and trafficktng of cannabis; 
restrict the obligation to prosecute; 
reinforce repression in certain areas in a targeted manner.162 

More specifically, the bdl would provide (art. 19c) for the decriminalization of the 
use of cannabis-related products. In addition, preparatory acts to personal use of 
cannabis-related products would be decriminalized if committed without affordmg a 

159 Swiss Federal Council, Message concernant la re'vision de la loi mr les stup$ants, 2001, page 3554-3555. 
'60 Ibid, page 3560. We further discuss this issue in Chapter 21. 

Ibid, page 3540. 
162 I M ,  page 3556. 
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third party the opportunity to use drugs. While the bdl does not set out specific h u t s  
on quantity-as it would be left to the courts to determine whether it was related to 
personal consumption - the government publication explaining the bdl mentions that as 
a principle, it does related to personal consumption if the quantity does not exceed 
what is needed for weekly use. In general, this would mean quantities of 30 grams for 
possession and 10 average-size plants for cultivation. The publication states that these 
quantities would vary dependmg on the person, the way it is consumed, etc.163 

Article 19d would confer on the Federal Council the power-and not the 
obligation-to determine priorities in criminal prosecutions. Under this power, the 
Federal Council could, after consultations with the cantons, set out the conditions 
under which the prosecution and criminalization of certain offences would be waived, 
if they are conducted under the legal framework discussed in the next paragraph.164 

If the Federal Council uses its power under article 19d, article 19f sets out 
conditions under which the cultivation, production and distribution of cannabis and its 
derivatives would be allowed. Distribution would not be prosecuted under certain 
con&tions: s e h g  to persons under 18 years of age would not be permitted; the 
product must not represent a significant risk to health; public order must not be 
dsturbed, advertising would be prohibited, etc. Producers must also submit to a set of 
strict rules: they may produce solely for point of sale located in Switzerland, notify 
authorities regardmg all crops (species, cultivation area, location, etc.), and specify THC 
levels. The Federal Council can establish a series of rules such as size and lay out of 
cultivation areas, the number of dstribution centres, etc. In addtion, cantons would be 
able to set out more restrictive rules, particularly with respect to cultivated areas and 
distribution centres. '65 

The Council did request legal opinions on whether its proposals satisfied the three 
international conventions.166 The two opinions concurred that the decriminilization of 
personal use and related acts would not contravene international conventions. In 
addition, the waiver of prosecution (or lunitation of criminal prosecution) for 
cultivation, production and distribution would also be consistent with the three 
conventions. The Federal Council concludes in its Mesage that: 

In their essentialpoints, the two legal opinions come to the same concIztsions. The on4 dzference is in the 
matter ofwhether, in cases where a waiver of c7iminaIprosecution in mattersper;taining to the cultivdion 
of cannabis and the manztfactwe and distn'b~~tion of cannabis prodztcts wodd be introdztced, the 
provisions are sz@ient or whether thy shodd be sz4pplemented Ly a Lcensing ystem. 

'63 Ibid, pp. 3596-3597. 
'64 Iid. ,  p. 3598. 
165 Ibid, p. 3600. 
'66 The findtngs of one of the experts consulted are presented in Chapter 19 above. 
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It shotdd be noted on this poixt that the Ketherlamh also has a partial limiation on the obligation to 
prosecute in the areas referred to and that it has not introduced a hensing ystem. Kevertheless, the 
prinnple $the D D C ~  gsstem has never been d i p t e d  as bei~g irnonriste~tt with the UiY c~?zventions.~~' 

3 
The Confederation is the hub of Swiss dmg policy and co-ordmation and 

harmonization of the various policies and measures put in place by cantons, cities, local 
authorities and private institutions. Under section 15c of the Narcotics Ac t ,  the 
Confederation is responsible for the following tasks [translation]: 

Through grants or other measures, the Confederation shall encourage 
scientific research on the effects of narcotics, the causes and consequences of 
narcotics abuse and ways to combat that abuse. 

The Federal Council shall establish the procedures for awardmg and 
calculating grants and shall determine grant amounts. 

The Confederation shall assist cantons and private organizations in the 
administration of the Act .  The Confederation shall, inter aha, set up a 
documentation, information and co-ordmation office and encourage the 
training of staff specialized in the treatment of addicts?. The Federal Council 
shall establish the relevant procedures. 

Under section 15a of the hTarcotics Ac t ,  the cantons are responsible for the 
following tasks [translation]: 

To  prevent narcotics abuse, the cantons shall promote information and 
consultation and set up the institutions needed to do so. 

The cantons shall provide for the protection of those in need of medical 
treatment or other assistance on account of narcotics abuse and shall assist 
their return to work and society. 

The appropriate authorities may delegate certain tasks and responsibihties 
to private organizations. 

The cantons may prohibit the acquisition of narcotics. They shall give 
notice of their decisions to the Federal Office of Public Health, which shall 
relay those decisions to health officials in the other cantons for the information 
of physicians and pharmacists. 

Prescribing, dtspensing and administering narcotics for the treatment of 
adhcts shall be subject to special cantonal authorization. 

'67 Federal Council, ibid., page 3621. 
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Where, owing to addiction, a person might constitute a danger to traffic 
circulation, the service with knowledge of that danger shall advise the 
appropriate authority. 

In principle, the administration of the Narcotics Act falls under cantonal 
juris&ction, as the cantons have authority for criminal procedure. There are usually a 
number of stages in cantonal criminal proceedings: police investigation, prelirmnary 
hearing, dismissal or referral to court and court decision. In minor cases punishable by 
frne or detention-and this is the case for a number of offences under the Narcotics Act- 
a penalty can be imposed by an administrative authority (for example, a prefect). The 
subject, however, is entitled to object and be tried by a court, usually a police court 
composed of a single, legally trained judge. Cases of moderate seriousness are usually 
tried by a &strict court (correctional court) over which a legally trained judge presides, 
assisted by lay judges. Finally, the most serious offences are heard by assize courts made 
up of at least one legally trained presidmg judge and a jury of citizens. However, 
because this type of procedure is lengthy, elaborate and costly, most cantons tend to 
replace assize courts with either &strict courts or a higher court made up of permanent 
judges (criminal court) .I68 

The Confederation also plays a role in combating drug trafficking; under section 
29 of the Narcotics Act, the Federal Office of Police (FOP) is the central Swiss agency 
responsible for c o n t r o h g  ficit  traffic in narcotics. The FOP gathers information for 
the prevention of offences under the Act and to fachtate the prosecution of offenders. 
In order to do so, the Office maintains contact with other federal government agencies 
involved (Office of Public Health, Customs Administration, the Swiss Post Office 
adrninistration, cantonal police authorities, central agencies in other countries and the 
International Criminal Police Organization (Interpol)). To its cantonal and international 
partners, the FOP is a focal point for information, co-ordination and analysis in the 
area of Swiss internal security.169 Since 1996, after a trial period, the Office has operated 
a drug database called DOSIS. This database is an invaluable tool for the cantons. 
Cantonal narcotics squads are connected to the system and have direct access to 
DOSIS because they are required, as is the FOP, to enter information into the database. 
T h s  system thus promotes co-operation between the FOP and cantonal police 
authorities. Only information on the dhcit narcotics trade is entered into the system; 
information on those who only use drugs is ex~1uded . l~~  

'68 Federal Court, L'o?ganisation judin'aire en Suisse, available onlme in French at 
http://www.bger.ch/index.ch?lan~;uag~en~h&mea=Federa1&theme=~ystem&p~e=c0ntent&ma~kid=1 

95 - 

'69 Federal Office of Police, Un ape5cu de I'OFP, available online in French at 
http://www.bap.adnlin. ch/f/index.htm. 
'70 Federal Office of Police, Expoitation dejnitive de la banque de donnies en enatikre de drogue DOSIS, June 26, 
1996, avadable online in French at http://www.bap.admin.ch/f/index.htrn. 
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Statistics on narcotics use and offences under the Narcotics Act 

This section summarizes parts of a Federal Office of Police publication entitled 
Sitziation Sziiire: Rappod de Sitnation 2000 [2000 Situation Report on Switzerland],l71 
prepared by the Analysis and Prevention Service as an interim document, given that a 
comprehensive report is to be published in 2002. It should be noted that the statistics 
in the report are dstorted by methodological deficiencies. Switzerland is a federal state 
with 26 cantonal entities (cantons and half-cantons) and offences are not recorded 
based on the same criteria in every canton. Furthermore, the statistics do not make it 
possible to control double or multiple entries; some suspects may appear repeatedly in 
the same year or in dfferent cantons. Finally, only some of the criminal acts under the 
criminal code are taken into acc0unt.17~ 

Use - 
The report found the following trends in 2000: 

a sharp rise in marijuana use; 
a sharp rise in cocaine use; 
a sharp rise in multiple adcbctions (use of various kinds of narcotics); 
a sharp rise in synthetic drug use (amphetamines and methamphetamines) 

- Thai pdls173 have become the "in" drug; 
a downward trend in injection heroin use; 
virtually no open drug scenes in Swiss cities; 
205 deaths due to drugs and recorded by the police (as compared to 405 in 

1991) - those over 27 were the most affected age group, for men and for 
women, and Zurich and Bern were the most affected cantons, with 50 and 36 
deaths due to drugs, respectively; 

18- to 24-year-olds remain the most frequent users of marijuana, hash and 
hallucinogens, while those over 30 are the most frequent users of cocaine and 
heroin.174 

l7'  Federal Office of Police, Sitlation Stiis~e : Rappoort de sittiattion 2000, Analysis and Prevention Service, 
2001, available onltne in French at http://\~ww.bap.admin.ch/f/index.htm. 
'72 Ibid, page 7. 

According to the Federal Office of Police press release, Thai pds contain metamphetamine, and 
their structure closely resembles that of ecstasy. They come from Thadand, where they go by the name 
of "Yaba" (drug that makes you go crazy). The tablets bear the letters "WY" and smell like vanilla. The 
substance is usually smoked, using a sheet of aluminium, or absorbed. The risk of addiction among 
people absorbing the product by smokmg it is at least three times greater than among ecstasy users. 
This drug is a powerful stimulant with effects comparable to those of crack, but longer lasting. These 
pds may result in irreparable physical and mental damage (loss of memory, depression). They may also 
cause paranoid hallucinations and violent fits and create pspchologcal dependence faster than ecstasy. 
174 Federal Office of Public Health, 2000, op. bcit., page 17-37. 
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Offences 
Federal hTarcotics A c t  drug-related offences reported cases rose from 44,307 in 

1999 to 46,558 in 2000. This represents a significant increase over the 18,800 reported 
cases in 1990. A comparison of the number of reported cases per offence type in 1997 
and 2000 reveals a downward trend in drug traffickmg, smugglmg, dual offences and an 
overall increase-with the exception of 1999175-in drug use cases. 

The number of reported cases of drug d e a h g  in 2000 fell to 3,021 from 3,711 in 
1999. This represented a drop of 18.5%. However, some cantons posted a major hike 
in reported cases. A case in point was the city of Basel, which recorded an increase of 
31%. The report urges caution in interpreting these figures, suggesting that the major 
drop in the number of reported cases is not in fact due to an improved situation in 
these specific cantons, but rather to a decrease in the number of cases reported by the 
police as investigation capacity and officers are deployed in other areas. It should be 
noted that of a total of 3,021 drug traffickmg cases, 78% involved foreigners and 22% 
Swiss citizens. With respect to the sex of offenders, 82% were men and 7% were 
women. The sex of the remaining 11% was unknown. The largest percentage (45%) of 
male offenders were aged between 18 and 24, whereas the majority of female offenders 
were over 30 (56O/o), followed by the 18-to-24 age group (27Y0).l~~ 

175 I b d ,  page 18-19. 
176 Ibid., page 20-23. 
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Cannabis was generally little known or used in Australia before the 1960s. 
However, the drug legislation that was passed in the majority of states and territories in 
the late 1800s and early 1900s (mainly because of the large number of Chinese who 
smoked opium) provided a framework that lent itself well to the prohibition of 
cannabis. The first Australian measures designed to control cannabis use were part of 
an act passed in 1928 in the state of Victoria to penalize the unauthorized use of Indian 
hemp and In&an hemp resin. Sirmlar acts were subsequently passed in the other states 
of the Commonwealth. Penalties for the cultivation, possession and use of cannabis 
were generally quite harsh in the 1960s and 1970~.17~ 

The incentive to revise the laws on cannabis use in South Australia came from the 
recommendations made in 1 979 in the Report ofthe Soz/th Atlstrakan RoyaI Commission into 
the Non-Medical Use of Dmgs.179 One of those recommendations was that small-scale 
cannabis use not be considered a criminal offence. In support of that recommendation, 
the Royal Commission cited a number of overseas states, includrng 10 American states, 
where such a measure had yielded good results. 

National d r w  strate--' 

The National Cam~aim A ~ a i n s t  Drup Abuse (1 985-1 992) 
The inception of the National Campaign Against Drug Abuse (NCADA) in 1985 

was a watershed in Australian drug policy and introduced a focus on public health and 
harm minimization. The NCADA emphasized that drug use should be treated primarily 
as a health issue. The decision was made deliberately to situate the program within the 
Federal Department of Health rather than the Federal Attorney General's Department, 
due at least in part to the emergence of HIV/AIDS. But the program from the start 
involved a strong partnership between the Commonwealth (or federal government), 
States and Territories. It also intended to foster a partnership between health and law 

177 ThlS section draws to a large degree on the report prepared for the Committee by the Library of 
Parliament: R. MacICay, (2001) Dmg Poky: Atlstralia. Ottawa: Library of Parliament, report 
prepared for the Senate Special Committee on Illegal Drugs, available online at 
wwa~.narl.pc.ca/dlegaldru~s.as~. 

178 For a history of the laws relating to cannabis in Australia, see: McDonald et a/, Legslative Optionsfor 
Cannabis Use in A~stralia, Commonwealth of Australia, 1994, available o n h e  at: 
httv:/ / w w w . d r u ~ l i b r a ~ ~ . o r e / s c h a f f e r / l i b r a ~ e s  - -, /aus/cannabis.htm. 

179 South Australian Government, Royal Commission of Inquiry into the Non-Medical Use of Drugs 
South Australia 1979, Final Report (Chairperson: Sackde). 
180For an outline of the National Drug Strategy from 1985 to the present, see: 
httt)://~.ai~.eov.au/research/dru~s/strate~/index.html. 
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enforcement in a comprehensive strategy involving an integrated approach to licit as 
well as illicit drugs. 

The philosophy of harm minimization includes the strategies of supply, demand 
and harm reduction. The mission of Australia's drug strategy is to improve health, 
social and economic outcomes by preventing the uptake of harmful drug use and 
reducing the harmful effects of licit and ficit drugs. 

The National Drw Stratem (1993-1997) 
A further principle underlying the new drug strategy was that reliable data, new 

approaches and evaluation of effort were required. As part of this new effort, the 
Ministerial Council on Drug Strategy (MCDS) commissioned two independent 
evaluations of the NCADA to assess progress and make appropriate recommendations. 
After these two evaluations, one released in 1988 and the other, No Quick Fix, in 1992, 
the campaign was relaunched as the National Drug Strategy (NDS). Incorporating the 
recommendations from the two evaluations, the National Drug Strategy continued to 
stress the importance of harrn minimization principles. Some of the goals of the 
Strategy were to: 

Minimize the level of illness, disease, injury and premature death associated 
with the use of alcohol, tobacco, pharmaceutical and illicit drugs; 

Minimize the level and impact of criminal drug offences and other drug- 
related crime, violence and antisocial behaviour within the community; 

Minimize the level of personal and social dw-uption, loss of quality of life, 
loss of productivity and other economic costs associated with the 
inappropriate use of alcohol and other drugs; and 

Prevent the spread of hepatitis, HIV/AIDS and other infectious drseases 
associated with the unsafe injection of illicit drugs. 

The strategic plan identified six specific concepts which were to underpin the 
development and implementation of drug policy: harrn minimization; social justice; 
maintenance of controls over the supply of drugs; an intersectoral approach; 
international cooperation; and evaluation and accountabhty. 

Overall responsibihty for the broad policy bection and operation of the NDS 
rests with the MCDS, which comprises both health and law enforcement ministers 
from each State and Territory as well as from the Commonwealth government. The 
council meets annually. The National Drug Strategy Committee (NDSC) provides 
admmstrative support for the MCDS. It is mandated to develop proposals for the 
NDS, implement the NDS, develop policy proposals relating to licit and illicit drugs 
and liaise with other governmental agencies on matters relating to the NDS. It consists 
of one health and one law enforcement representative from each juris&ction. The 
MCDS and NDSC develop national policies and directions which indvidual 
jurisdctions then implement as appropriate w i t h  their social, political and economic 
environments. 
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R e ~ o r t  on the National Drug Strateg (1997)'~~ 
In 1997 a report evaluating the National Drug Strategy (1993-1997) was 

produced. This report, entitled The National Drzg Strate&): Mapping the Fz~tzm, lauded the 
NDS for a unique combination of features which had brought it international attention 
and acclaim: 

The NDS recognizes the complexity of drug issues and the need to provide 
front-lme health professionals and others dealing with drug problems with a 
wide range of options based on the concept of harm minimization. These 
range from abstinence-oriented interventions to programs aimed at 
ameliorating the consequences of drug use among those who cannot be 
reasonably expected to stop using drugs at the present time; 

The NDS adopts a comprehensive approach to drugs, which encompasses 
the misuse of licit as well as dhcit drugs. Policies and programs to address the 
problems of dlicit drugs, alcohol, tobacco and pharmaceuticals all fall under the 
aegis of the NDS; 

The NDS approach to drugs stresses the promotion of partnerships- 
between health, law enforcement, education, non-overnmenta1 organizations, 
and private industry; and 

The NDS attempts to address drug issues in a balanced fashion. Ths  refers 
to the appropriate balance of effort between the Commonwealth, States and 
Territories, a balance between supply and demand reduction strategies, and a 
balance between treatment, prevention, research and education. 

Contrary to the fears of many that harm minimization policies might lead to 
increased public acceptance and use of dhcit drugs, the evaluation found that there was 
no chscernible trend in the use of drugs such as heroin, amphetamines and cocaine, 
although there was some increase in marijuana use. The NDS was also found to have 
contributed to the success of the National HIV/AIDS Strategy in reducing the spread 
of HIV, Hepatitis C and other infectious hseases among intravenous drug users. 

The National Drug Strate@ Framework !1998/1999-2002/2003)182 
The National Drug Strategic Framework maintains the policy principles of the 

previous phases of the National Drug Strategy and adopts the recommendations of the 
report from the previous phase. Its focus remains on harm minimization and continues 
to seek a balance between supply-reduction, demand-reduction and harm-reduction 

lS1 See Eric Single and Timothy Rold, The National Dmg Strateg: Mapping the Futztre, A Report 
commissioned by the Ministerial Council on Drug Strategy, Canberra, April 1997. Available o n h e  at: 
http: / / ~ . 1 1 e a l t h . g . o v . a u / ~ u b 1 1 1 t h / ~ u b l i c a t ~  
182 Ministerial Council on Drug Strategy, Xational Dmg Strategic Framework 1998-99 to 2002-03: Building 
Pati'nersh$s, Prepared for the hhisterial Council by a joint steering committee of the Intergovernmental 
Committee on Drugs and the Australian National Council on Drugs, Canberra, November 1998. 
Available o h e  at: httl,://uw\y.l~ealth.gov.au/publ~lth/nds/resources/_oublist.ht~n. 



REPORT OF THE SENATE SPECIAL COMMITTEE O N  ILLEGAL DRUGS: CANNABIS 

strategies, emphasizing the need for integration of the various strategies. It also 
continues the emphasis on evidence-based practice, based on rigorous research and 
evaluation, includmg assessment of the cost-effectiveness of interventions. 

This next phase of the NDS places emphasis on extending the partnership 
between health and law-enforcement agencies to take in a broader range of partners, as 
recommended in the evaluation report. Thus the Intergovernmental Committee on 
Drugs, which consists of health and law enforcement officers from each Australian 
jurisdction, is expandmg to include officers from the portfolios of customs and 
education. The MCDS wdl now be supported by the Australian National Council on 
Drugs, consisting of people with relevant expertise from the government, non- 
government and community-based sectors to provide policy advice. These bodes wdl 
develop a series of National Drug Action Plans which will specify priorities for 
reducing the harm arising from the use of Licit and k i t  drugs, strategies for takmg 
action on these priorities, and performance indxators. 

The National Illicit Drup Stratew (1998 - ]Is3 

In 1997, the Australian government launched the National Ilhcit Drug Strategy 
"Tough on Drugs" as the next major phase of the National Drug Strategy. Its 
implementation began in 1998. The Strategy encompasses a range of supply reduction 
and demand reduction measures at a total cost of AUD $516 d o n .  Fundrng for the 
Strategy is split between demand-reduction strategies, whch are being implemented by 
the Department of Health and Aged Care and the Department of Education, Training 
and Youth Affairs, and supply-reduction strategies, which are being implemented by 
the Attorney-General's Department, the Australian Federal Police and the Australian 
Customs Service. AUD$213 d o n  has been allocated for a range of supply reduction 
measures to intercept more illicit drugs at borders and within Australia. Law 
enforcement efforts include fundmg for 10 new Federal Police anti-drug mobile strike 
teams to help lsmantle drug syndicates within Australia as well as increased fundmg 
for the Australian Customs Service to enhance its capacity to intercept drug shipments. 

The remaining AUD$303 d o n  has been allocated for demand reduction 
initiatives which cover five priority areas: 

Treatment of users of &it duugs, including identification of best practice, 
Prevention of illicit drug use, 
Training and skdls development for front h e  workers who come into 

contact with drug users, 
Monitoring and evaluation, includmg data collection, 
Research. 

1 8 j  For further details on the National Illtcit Drug Strategy, see the Australian Department of Health 
and Aged Care Web site: http://www.health.gov.au/pubhlth/strateg/drugs/illicit. 
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In conjunction with the new strategr, the Intergovernmental Committee on 
Drugs has been established to provide policv advice for government ministers on a full 
range of drug-related matters. 

In June 1999, Commonwealth, State and Territory health and law enforcement 
Ministers agreed on a national approach to the development of a drug &version 
initiative. This was designed to support the diversion of ilkit drug users from the 
criminal justice system into education and treatment. Diversion involves a graduated 
series of interventions appropriate to the seriousness of the offence and the 
circumstances of the offender. Diversion is not considered appropriate for trafficking 
offences. Drug-involved offenders can be cautioned on the streets and provided with 
treatment referral information if their offence is possession of a small quantity of drugs. 
They can be sent for assessment or drrectly to treatment rather than prison, as long as 
the offence is not serious and they do not pose a threat to society. Courts and 
correctional systems can also use commitment or referral to community-based 
treatment as an adjunct to probation or parole from prison. There is also treatment 
within correctional facllities and corrections-operated or funded therapeutic 
communities and halfway houses.184 

Assessment of the National Drug Strateg (ZOOI)'*~ 
Based on the concept of harm minimization rather than the need to elunulate 

drug use, the NDS recognizes the complexity of drug issues and the need to provide 
front-he health professionals and others dealing with drug problems with a wide range 
of options. These options range from abstinence-oriented interventions to programs 
aimed at ameliorating the consequences of drug use among those who cannot 
reasonably be expected to stop using drugs immediately. The goals, strategies, guidmg 
principles and performance inchcators for the NDS are established by a National Drug 
Strategy Committee. This committee consists of hgh-level civil servants from health 
and law enforcement ministries of each state and territory as well as their counterparts 
from the federal government. This shared decision-mahg has been seen as a strength 
of the NDS since it enhances government co-operation and ensures a hgh level of 
visibility for the drug strategy. 

Professor Eric Single noted that the Australian government had followed up on a 
number of the recommendations he had made to improve the NDS. For example, the 
NDS was renewed for five years, fundmg was increased, a specialized NDS unit was 

184 For further information, see: Mmsterial Council on Drug Strategy, NationaLAction Plan on ILlin't 
Dmgs, 2001 to 2002-03, Prepared by the National Expert Advisory Committee on Illegal Drugs, 
Canberra, July 2001. Available online at: 
http:/ /www.health.~ov.au/nubhlth/nds/resources /vublist.htm. 
185 See testimony of Professor Eric Single before the Senate Special Committee on Illegal Drugs, Senate 
of Canada, 37thParliament, IstSession, May 2001. Avadable online at: 
www.~arl.~c.ca/droques-&cites.as~. 
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created within the Commonwealth Ministry of Health, and action plans were developed 
with regard to other recommendations.186 

Lepisla tive framework 

Under Australia's federal structure, criminal law- and responsibility for enforcing 
drug laws-is primarily the responsibility of state governments. Australia has ratified the 
three major international treaties on &cit drugs, and the obligations under those 
treaties are effected in three pieces of federal legislation: the n'arcotic Dngs A c t  1967, the 
Pychotropic Substances A c t  1976 and the Cmmmes ( T r f i c  in ATarcotic Dugs and Pgchotropic 
Szrbstances) Act  1990. 

The drug laws in Australian iurisdictions 
The law relating to ilhcit drugs is made and enforced in Australia on a state and 

territorial level. It varies markedly between jurislctions, but its structure is broadly 
s d a r .  The key legislation from each jurislction is as follows: 

New South Wales 

Victoria 

Queensland 

Western Australia 

South Australia 

Tasmania 

Northern Territory 

Australian Capital Territory 

Cornrnonwealtli 

Dmg ~ i s ; ;  and Trajicking A c t  198A 1 
Dmg Court A c t  1998 

Drtlg, Poisons and Contmlled Sz4bstance.s A c t  198 1 

Drtrgs Misuse A c t  1981; Drug Rehabilitation (Cou7i' 

Akruse of Dmgs A c t  1 98 1 

Coddled Substances A c t  1 984 I 
Poisons A c t  1971 

Dngs af Dependence A c t  19.90 

Dnrgs of Dependence A c t  1989 

Ctistom5 Ac t  190 1 

Narcotic Dmgs A c t  1967 

P y c h o t ~ c  Substances A c t  1976 

Cimes (rrafic in nlarcotic Dmgs and Pyhotmpic 
Substaiices) Ac t  1990187 

186 Ibid 
187The degal drug legslation in effect in the states and territories may be consulted online at: 
h~://~~~.aic.gov.aulresearchjdrugslcontext/legislation.html. - 
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Each act creates, in one form or another, the basic offences of possession, use, 
cultivation, production and traffichg, supplying and selhg. The acts also contain 
lengthy schedules, derived from various international conventions, listing which drugs 
are prohibited, and defining various amounts, such as "traffickable" and "commercial" 
quantities. These quantities are used to determine maximum penalties for sentencing 
purposes. 

The typical maximum penalties for the more serious offences, such as traffichg 
in "commercial quantities," are in the range of 25 years to life, although most 
juris&ctions apart from Queensland set lower maximums for offences involving 
cannabis. Most acts provide for persons who have been found gudty of simple 
possession and/or use offences to receive a term of imprisonment, but it is very 
uncommon now for this penalty to be imposed. Particularly for the less serious 
offences, there is often a very substantial gap in sentencing between the "law on the 
books" and the "law in practice." For example, in Queensland, where the offence of 
possession carries a notional maximum penalty of 15 years imprisonment and a 
maximum fine of AUD $300,000, the standard penalty applied in the Magistrates Court 
- where the overwhelming majority of possession charges are heard - is a fine of a few 
hundred dollars, often with no conviction being recorded.188 

Since 1987 in South Australia, 1992 in the Australian Capital Territory, and 1996 
in the Northern Territory, people detected committing "minor" cannabis offences have 
been able to avoid a court appearance altogether by paying a relatively modest "on-the- 
spot" fme. W e  cannabis possession is s d l  prohibited, it is sanctioned by a civil, not a 
criminal, penalty. In adchion, Victorian legislation provides for the imposition of pre- 
conviction bonds for first offenders charged with minor drug offences (Dmgs Poisons 
and Controlled Sztb~tances A c t  1981, s. 76). First offenders are gven a bond, and no 
conviction is recorded if the bond conltions are complied with. But in Victoria, New 
South Wales, Tasmania, Queensland, and Western Australia all cannabis possession, use 
and supply is criminally prolubited with criminal penalties being imposed. In addition, 
in all jurisdictions the penalties imposed for commercial dealtng are still very 
substantial, especially for offences at the upper end of the scale. 

In the civil prohibitionist jurisd.tctions, the offences attracting a civil infringement 
notice include possession of small amounts of cannabis plant (up to lOOg in South 
Australia, 25g in the Australian Capital Territory, and 50g in the Northern Territory) 
and cultivation of cannabis plants (up to three in South Australia, five in the Australian 
Capital Territory, and two in the Northern Territory). Fdure  to pay the fines may result 
in court appearances and subsequent conviction. 

The criminal prohibitionist jurisdictions have also recently adopted "dwersionary" 
cautioning procedures which allow first or second time cannabis possession/use 

188 For more information on Australian drug laws, see David Brereton, "The History and Politics of 
Prohibition", in Dmg~ and Democray, sz/pra. 
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offenders to receive a caution or education/counse~ng session instead of the normal 
court appearance. 

"Drug Courts" have been established in four Australian jurisdictions - 

Queensland, New South Wales, South Australia, and Victoria. In Queensland and New 
South Wales these "diversionary" courts have been established by legislation while in 
South Australia and Victoria they operate on a less formalized basis.189 

A notable feature of Australian drug laws is the use of provisions which 
contravene the long-established principle that the burden of proof in criminal cases 
should be on the prosecution to prove each element of the offence beyond reasonable 
doubt. For example, the Dmgs Miszlse A c t  1986 (Queensland) contains a "deeming 
provision" for the offence of possession. This means that, if a prohibited drug is found 
on someone's premises, this d be regarded as conclusive evidence that the drug was 
in the possession of the occupier, unless he or she can persuade the court that they 
"neither knew nor had reason to suspect that the drug was in or on that place" (s. 
57(c)). Another example is s. 235 of the Commonwealth Customs A c t  1901. This 
provision requires a person who has more than a certain quantity of drugs in his or her 
possession to prove, on the balance of probabilities, that he or she d d  not intend to 
engage in commercial dealtngs in relation to those drugs. If the person cannot prove 
this, they will be sentenced on the basis that they had an intention to traffic. 

Another aspect of Australian drug laws to note is the wide range of powers which 
are available to police and other law enforcement bodes to detect and investigate drug 
offences. Under the Queensland Dmgs Misz~se A c t  1986, for example, police have had 
the power in relation to any quantity of any dlegal drug to: stop, search, seize and 
remove motor vehcles; detain and search persons; order internal body searches; and 
enter and search premises with or without a warrant (s. 18). In addtion, for offences 
such as drug traffickmg, Queensland police are empowered to apply to a court to have 
listening devices installed on private premises. 

For law enforcement b o l e s  operating at the federal level, and in most states 
other than Queensland, telecommunications interception powers are also avdable for 
the investigation of serious drug offences under the Commonwealth Telecommunications 
(Interception) A c t  1979. 

Over the last decade, most jurisdctions have also passed confiscation of profits 
legislation which can be used to attack the assets of drug traffickers and producers. In 
most cases this action can be taken only after the person has been convicted, but in 
New South Wales a confiscation order can be made without requiring a conviction, 
where the Supreme Court is satisfied that "it is more probable than not" that the person 
has engaged in drug-related ac t idies (CmmminalAssets Recove y A c t  1990). 

'*Tor  further detatls on Australian drug courts, see: 
htt~://~~~.aic.~~ov.au~research~dru~s/context/courts.html. 
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While the National Drug Strategy provides a general framework for responses to 
drug problems, drug offences and the associated penalties in Australia are a matter of 
state and territorial jurisdtction. Some Australian states and territories have adopted 
cannabis decriminihzation measures while others have not. 

The first Australian jurisdiction to adopt cannabis decrirninilization measures was 
South Australia. The Cannabis Expiation Notice (CEN) scheme came into effect in 
South Australia on 30 April 1987. Under this scheme, adults coming to the attention of 
police for "simple cannabis offences" could be issued with an expiation notice. 
Offenders were able to avoid prosecution by paying the specified fee or fees (rangng 
from AUD $50 to AUD $150) within 60 days of the issue of the notice. Failure to pay 
the specified fees w i h n  60 days could lead to prosecution in court, and the possibility 
of a conviction being recorded. Underlying the CEN scheme is the rationale that a clear 
dstinction should be made between private users of cannabis and those who are 
involved in dealmg, producing or trafficking in cannabis. This dtstinction was 
emphasized at the introduction of the CEN scheme by the simultaneous introduction 
of more severe penalties for offences relating to the manufacture, production, sale or 
supply of all drugs of dependence and prohbited substances, includulg offences 
relating to larger quantities of cannabis. 

The CEN scheme was mohfied by the introduction of the Expiation of Ofences 
Act, 1996 which now provides those served with an expiation notice the option of 
choosing to be prosecuted in order to contest being given the notice. Previously those 
served with a notice had to let the payment of expiation fees lapse in order to secure a 
court appearance to contest the notice. In choosing to be prosecuted, however, people 
issued a notice have their alleged offence converted from one which can be expiated to 
one which stlll carries the possibhty of a criminal conviction. 

The Australian Capital Territory (in 1992) and the Northern Territory (in 1996) 
introduced similar expiation schemes. Victoria implemented a system of cautions for 
minor cannabis offenders in 1998 and Western Australia has followed with a similar 
scheme. 

In all cases, cannabis possession remains a criminal offence. By their nature, these 
provisions reduce, as necessary, the prison term in which the possession of small 
quantities of cannabis for personal use would previously have resulted.191 

'90 For further details on this topic, see: Eric Single, Paul Christie and Robert Ah, "The Impact of 
Cannabis, Decnrrkhsation in Australia and the United States", Journal of Pziblic Health Polig, 21,2, 
Summer 2000, page 157-186. Available o n h e  at: 

191 For a fuller dxussion of the legislative possibihties concerning cannabis, see McDonald et al.., 
Legislative Optionsfor Cannahi~ Use in Australid, sztpra. 
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Various evaluation studies since conducted have revealed significant savings and 
reduced negative social impact on persons convicted of minor cannabis offences. None 
of the studies upon levels and patterns of cannabis use in South Australia192 have found 
an increase in cannabis use which is attributable to the introduction of the CEN 
scheme. Cannabis use did increase in South Australia over the period from 1985 to 
1995 but this was so throughout Australia, includmg in jurisdictions with a total 
prohibition approach to cannabis. In fact, the largest increase in the rate of weekly 
cannabis use across all Australian jurisdictions occurred in Tasmania, a prohibitionist 
state.lg3 

A comparative study of minor cannabis offenders in South Australia and Western 
Australia concluded that both the CEN scheme and the more punitive prohibition 
approach had little deterrent effect upon cannabis users. Offenders from both 
jurisdctions reported that an expiation notice or conviction had little or no impact 
upon subsequent cannabis and other drug use. However, the adverse social 
consequences of a cannabis conviction far outweighed those of receiving an expiation 
notice. A significantly higher proportion of those apprehended for cannabis use in 
Western Australia reported problems with employment, further involvement with the 
criminal justice system, as well as accommodation and relationshp problems.194 

In the law enforcement and criminal justice areas, the number of offences for 
which cannabis expiation notices were issued in South Australia increased from around 
6,000 in 1787/88 to approximately 17,000 in 1973/94 and subsequent years. This 
appears to reflect the greater ease with which police can process minor cannabis 
offences and a shift away from the use of police dscretion in giving offenders informal 
cautions to a process of formally recording all minor offences. Substantial numbers of 
offenders sull received convictions due to their failure to pay expiation fees on time. 
This was due in large part to a poor understandmg by cannabis users of the legal 
consequences of not clearing expiation offences and due to financial difficulties. Most 
CENs are issued for less than 25g of cannabis and half of all CENs issued were 
received by people in the 18- to 24- year-old age group.195 

The scheme has proven to be relatively cost-effective and more cost-effective 
than prohibition would have been. The total costs associated with the CEN scheme in 
1975/96 were estimated to be around AUD $1.24 million while total revenue from fees 
and fmes was estimated to be around AUD $1.68 &on. Had a prohibition approach 

192 Single, Christie, and fi, st/pra, Notes 3, 11, 12, 18, 19 and 50. See also Maurice Rickard, Refaming the 
Old and Refning the New: A Cdical Overview ofAt/stralan Approaches to Cannabis, Department of the 
Parliamentary Library, Information and Research Services, Research Paper No. 6 2001-02, 2001, 
page 29. Avdable online at: htt~://www.a~h.~ov.au/librar~ (ltsted under Research Papers). 
193 Rickard, op. it., page 30. 
194 National Drug Research Institute, Curtin University of Technology, The Regulation of Cannabis 
Possession, Use and Suppb, A Ascussion document prepared for the Drugs and Crime Prevention 
Committee of the Parliament of Victoria, Perth, Western Australia, 2000, page xxxiv. 
195 Ibid, page xxxiii. 
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been in place, it is estimated that the total cost would have been around AUD 
$2.01 d o n ,  with revenue from fines of around $1 don .196  

A report on the CEN scheme1" noted that it appeared to have numerous benefits 
for the community, not the least of which were cost savings for the community as a 
whole, reduced negative social impacts for offenders, and greater efficiency and ease in 
having minor cannabis offences dealt with, associated with less negative views of police 
held by offenders. Yet the rate of expiation of notices has remained low, compared 
with other types of infringement notices, at around 45%. 

Administration 

Public costs 
In financial terms, Commonwealth and State Government expendture in 

response to dhcit drugs in 1992 was estimated at AUD $620 d o n .  Of this sum, 84'10 
was allocated to law enforcement, 6% to treatment, and 10% to prevention and 
research. Commonwealth and state expenditure on methadone programs has been 
estimated at AUD $30 million per year. 

Based on various more recent estimates, it is likely that more than AUD 
$200 d o n  is spent annually in the health and social welfare sectors by governments 
as a du-ect or indu-ect result of the illicit drugs trade.l" It is estimated that AUD $450 to 
AUD $500 millton is the annual cost to the criminal justice system incurred by Illicit 
drugs.1g9 It is estimated that more than AUD $312 d o n  is raised each year by heroin 
users/dealers through property crime.200 Law enforcement estimates suggest that drugs 
generate at least AUD $2 bdhon annually within Australia. In addtion, it has been 
suggested that a significant proportion of the estimated AUD $3.5 bilhon laundered in 
and through Australia each year can be attributed to illicit drugs.201 

The economic costs associated with the prevention and treatment of drug-related 
illness, loss of productivity in the workplace, property crime, theft, accidents and law 
enforcement activities are over AUD $18 bdhon annually.202 

1% Rickard, op. d.,, page 33. 
1" Robert fi et a/., The S o d  Impacts ofthe Cannabis Eqiation Notice Scheme in So& Azistralia, Department 
of Wealth and Aged Care, Canberra, May 1998. Available online at: 
http://www.health.gov.au/pubhlth/publicat/drugs.htm. 
198 John Broome, "Impacts Upon Social and Political Life", in Dmgs and Demurnay, up. a2, page 11 7. 
199 Ibid., page 117. See also: Adam Sutton and Stephen James, "Law Enforcement and Accountabfitf, 
in Dmgs and Demomag, op. @I., page 163, where an estimate of AUD $404 million is given for the annual 
cost to the Commonwealth, States and Territories of enforcing laws against &cit drugs. 
200 Broome, supra, page 1 17. 
201 Ibid., page 118. 
202 This figure includes costs associated with the use of alcohol and tobacco. See Timothy Rohl, 
"Evaluating the National Drug Strategy1', in Dmg.r and Demogag, stpra, page 134. 
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Social costs 

In a study of the social impacts of a conviction for a minor cannabis offence on 
first time offenders, a significant minority of the sample was shown to develop less 
favourable attitudes towards police, and there was evidence that many respondents had 
experienced adverse consequences in terms of employment dfficulties, further 
problems with the law, and problems in relationships and accommodation.203 

A cost of making cannabis dlegal is the exposure of cannabis buyers to a range of 
other potentially more harmful &cit drugs which are available for sale. Another cost is 
the involvement of organized crime in large scale cannabis production and dstribution 
in Australia. Finally, the illicit drug market generates a sizeable cash economy. It is not 
too surprising that some police officers become involved in corrupt activities such as 
drug use, drug dealing, protection of drug dealers, theft of drugs and/or money, and 
the presentation of false evidence in 

Statistics 

k 2 O 5  

The Australian Institute of Health and Welfare conducts a National Drug Strategy 
Household Survey (NDSHS) every 2-3 years. This survey has been conducted since 
1985 with the seventh survey taking place in 2001. The last survey for which results are 
avadable took place in 1998.*06 10,300 Australians aged 14 years and older participated 
in the NDSHS. Respondents were asked about their knowledge of drugs, their attitudes 
towards drugs, their drug consumption histories, and related behaviours. 

The results from the NDSHS in 1998 indcate that approximately 46% of the 
Australian population had used an dlicit drug at some time, while 23% of Australians 
reported using any rUlcit drug in the twelve months preceding the survey. Marijuana was 
the most common ficit  drug used, with 39.1% of those aged 14 years and over having 
used the drug at some time in their lives and 17.9% having used it recently. Of  those 
who had used marijuana, almost half had used it in the past 12 months. The prevalence 
of lifetime use of pain-kders/analgesics (for non-medxal purposes) was 11.5%, 
followed by hallucinogens (9.9%) and amphetamines (8.8'0). Only 2.2% of the 
Australian population had ever used heroin, with 0.8% reporting recent usage. The 

203 The Regulation of Cannabis Possession, Use and Supply, szpra, page 40. 
204 Ibid, page 40-43. 
205 Megge &Idler, and Glenn Draper, Statistics on Dng Use in Aulstralia 2000, Australian Institute of 
Health and Welfare, Canberra, &fay 2001. Available online at: 
htttx//wuw.a~hw.pov.au/oublications /nhe/sduaOO/index.html. 
206 For detailed results of the 1998 NDSHS, see: Pramod Adlukari and Amber Summerill, 1998 National 
Dmg Strategy Household Sumty: Detailed Findings, Australian Institute of Health and Welfare (Drug 
Statistics Series No. 6), Canberra, October 2000. Available online at: 
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prevalence of cocaine use was slightly higher, with lifetime use in 4.3% of the 
respondents and recent use in 1.4%. 

The second national survey on the use of over-the-counter and dhcit substances 
by secondary students was conducted in 1999. The survey collected data from 25,480 
students aged 12-17 years from 434 secondary schools throughout Australia. Accordmg 
to the survey, substance use increased with age for all substances except for inhalants 
and steroids. Across all ages, the most common substances used were analgesics (for 
medical and non-med~cal purposes), with at least 95% of those surveyed reporting the 
use of h s  substance. Marijuana use was also relatively high, particularly among those 
aged 16-17 years, who were more likely than the general community to use marijuana 
(47% versus 39'0). Overall, a s d a r  number of male and female students had tried the 
substances surveyed. However, slightly more males (32%) than females (29%) had used 
marijuana, while slightly more females than males had used analgesics for any purpose 
(98% versus 96Yo). Apart from these two substances, lifetime and recent dk i t  
substance use was similar for both males and females. 

~ f f e n c e s ~ ~ ~  
Marijuana/cannabis is consistently the most common drug for which people are 

arrested in Australia, accounting for 70% of all illicit drug arrests in 1998-99. However, 
the number of persons arrested for either the possession or supply of marijuana has 
fallen sharply from almost 79,000 in 1995-96 to approximately 58,000 in 1998-99. 

The most common drug-related offence for which people were imprisoned was 
dealmg/trafficking in drugs. Of the 1,663 people in prison in 1999 for drug-related 
offences, 78% were imprisoned for dealing/trafficking offences, with a further 11% 
imprisoned for possession/use of lllicit drugs. The proportion of the total prison 
population imprisoned for drug-related offences has steadily declined, from 11% in 
1995 to 9% in 1999. The proportion of people imprisoned for possession/use of drugs 
has remained stable over the past five years at 1•‹/o, while the proportion of those in 
prison for deahg/trafficbg drugs and manufacturing/growing drugs is steady 
decreasing. 

Attitudes to drue use and drup le~alization 
The regular use of ficit  drugs was not considered to be acceptable among the 

vast majority of the respondents in the 1998 NDSHS. Males were more likely to accept 
regular &cit drug use than were females. Marijuana was the most widely accepted illicit 
drug, with 30.5% of males and 20.6% of females supporting regular use. 

Support for the legalization of illicit drugs follows a s d a r  pattern to that of the 
acceptabhty of regular dhcit drug use. The legahation of marijuana was supported by 
33.8% of males and 25.1% of females. By contrast, support for the legalization of 
heroin, amphetamines and cocaine was less popular. Only 7% of males and 5.1% of 

207 m e r  and Draper, szipra, page 53-58. 



REPORT O F  T H E  SENATE SPECIAL COMMITTEE O N  ILLEGAL DRUGS: CANNABIS 

females supported the legalization of cocaine. Those who supported the legalization of 
heroin, amphetamines and cocaine were generally aged 20-29 and 40-49 years. 
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A proper description of the dlegal drug policies, and even more so of drug 
practices, in the United States would in itself be long enough to frll a single report. 
Consider this: the research budget of the National Institute on Drug Abuse (NIDA) 
alone amounts to US $1 bdhon, approximately 80 per cent of funding allocated to lUrcit 
drug research worldwide; the budget of the Office for National Drug Control Policy 
(ONDCP) is more than US $18 billion, compared to that of the Canahan Drug 
Strategy, which is CDN $16 million, approximately one-half of one per cent of the US 
office's budget; and total expenses relating to dlegal drugs are approximately 
US $35 bdhon. Furthermore, given the complexity of the American political system and 
the dversity of its population, one can only imagine the hfficulty of accurately 
representing US drug policies. 

What is more, the United States and illegal drugs are inextricably intertwined. As 
seen in the last chapter, the USA has played and continues to play a preponderant role 
in the negotiation and enforcement of international drug conventions. To think of 
drugs where the United States is involved is automatically to think of the "war on 
drugs" and the legions of statis tics on incarceration, harsh sentences and the enormous 
economic and social costs that result therefrom. 

In this section, we can only scratch the surface of thls complex issue. Fortunately, 
in previous chapters, we have hscussed various figures on the United States, use rates 
in Chapter 6 and research into effects in Chapter 7, for example. Our task was made 
even more cbfficult by the fact that we were unable to hear government representatives 
at the public hearings. In our single day of hearings in the United States, we heard from 
the Governor of New Mexico, Mr. Gary Johnson, and Mr. Ethan Nadelman of the 
Lindesmith Centre-Drug Policy Foundation. It was not untd June 10 of this year that 
we were able to have a private meeting with Dr. Hanson, the &ector of NIDA and, on 
June 11, an in camera session with Mr. Walters, the h e c t o r  of the ONDCP. 

The federal-s ta te lepisla tive frame work 

Historically, most criminal law and its enforcement was a matter under the 
jurisdiction of the states. Article I of the U.S. Constitution deheates the federal 
government's areas of legislative authority and the Tenth Amendment expressly 
provides that all powers not granted to the central government belong to the states. 
Criminal law is not among the powers specified as being within the federal 

208 This section draws to a large degree on the report prepared for the Committee by the Library of 
Parliament: B. D o h ,  n'ational Dmg Polig: United States. Ottawa: Library of Parliament, 2002, report 
prepared for the Senate Special Committee on Illegal Dmgs, available online at 
www.~arl.gc.ca/~e~a~drugs.asv. 
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government's purview and in Congress' early days, federal criminal laws were restricted 
to acts injurious to the national government, such as treason and counterfeiting, or 
offences of an extra-territorial nature, such as piracy and felonies committed on the 
high seas. 

Despite this, the U.S. Congress has managed to assume a significant role in the 
crirninalization of drug use. Although the "Father of the Constitution," James Malson, 
had assured the states that their powers were "numerous and indefmite" and those of 
the central government "few and defined,"209 julcial constitutional analysis 
subsequently provided a very wide interpretation of the sphere of congressional 
authority. Beginning with the 1819 case of McCzdIoch v. MarbLan810 the U.S. Supreme 
Court has given a broad rea lng  to the Article I provision that the federal government 
may enact all laws that are "necessary and proper" for executing its listed powers. Two 
of Congress' listed powers are taxation and the regulation of foreign and interstate 
commerce. As discussed below, the federal government has used these heads of power 
as the foothold for entering into the regulation of drug use. 

~ i s t o r i c a l ~ "  

From the time of the U.S. Civil War (1861-1865) to the end of the 19thentury, 
the use and sale of opium, morphine, cocaine and other psychoactive drugs were legal 
and common. Opium was available with or without a prescription and was an 
ingrelent in many patent medicines, includmg various pain-kdlers, cough mixtures and 
teething syrups for infants. Cocaine was also used melcinally, as well as in soft drinks 
and wine. 

Things started to change around the turn of the century. Heroin was first isolated 
in 1898 and was purported to convey the same benefits as opium or morphme, without 
the risk of adlction. The realization of heroin's addxtive properties soon after its 
introduction coincided with racist appeals to protect American society from drugs. 
Initially, two drugs were targeted: Cocaine, associated mainly with Blacks who were said 
to go on violent rampages under its influence, and opium, the smohng of which was 
associated with the Chinese. Alcohol temperance societies and religous groups also 
played key roles in lobbying for prohibition. 

Despite strong opposition from the patent melcine industry, the U.S. Congress 
passed the Pare Food and Dng A c t  in 1906. This legislation required over-the-counter 
medicines to list the amount of drugs contained in them in the hope that this would 

209 In David P. Currie, The Constitution ofthe United States: A Primerfor the People, Chicago: University of 
Chcago Press, page 26. 
210 17 US. 316. 
211 See Steven R. Belenko, ed., Dmgs and Dmg Pohy in America: A Documentay Histoy, Westport: 
Greenwood Press, 2000; Joseph D. hfcNamara, "Commentary: Criminahation of Drug Use" Pychiatni. 
Times; Vol. XlrII(9) Pgxhiatn'c Times; Luna, Erik Grant, "Our TTietnam: The Prohibition Apocalypse", 
(1997) 46 Depaul L. Rev. 483. Stephen B. Duke, "Commentary: Drug Prohibition: An Unnatural 
Disaster", (1995) 27 Conn. L. Rev. 571). 
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reduce the use of such medcines. Soon to follow was the Opium Smoking Act of 1909 (as 
Amem'ed, 1914) in which Congress banned the importation of the drug for non- 
medicinal purposes. 

The Harrion Narcotic Act of 1 9 1 4 
The Harm'son Act was a significant development in American drug policy. Earlier 

legislation enacted in 1909 had restricted the importation of opium in accordance with 
the international conventions against the use of the drug. Initially designed to 
medcalize cocaine and heroin by restricting their distribution to physicians, the Harrison 
Act was passed in 1914. Its stated purpose was soon altered by the influence of the 
prohibitionist fervour of the day and this legislation became the unusual model upon 
which the administration of American narcotics policy would develop. Constitutional 
limts, as perceived at the time, meant that federal laws had to focus on international 
controls, interstate transfer and taxation. The Act therefore addressed drug use by 
requiring anyone s e h g  drugs to be licensed and to keep records of all sales, ostensibly 
for tax purposes. As part of this regulatory process, users had to obtain prescriptions. 
Even though the Act specifically provided that doctors could prescribe narcotics, they 
could only do so if it was in the course of their "professional practice." 

The~e were court challenges to the legislation. However, the U.S. Supreme Court 
upheld the Ham'son Act as a revenue act and not a policing measure.212 It was 
subsequently held that the Act did not permit physicians to prescribe drugs to "addicts" 
to keep them physically comfortable or maintain their addiction.213 The Bebman 
decision214 of 1922 further restricted the abdity of physicians to prescribe and the 
prosecution of pharmacists and physicians resulted in legal supplies of opiates and 
other drugs essentially becoming unavailable by the early 1920s. 

Subsequent measures 
In the Depression years, fears about "degenerate Mexicans" smoking marijuana 

also led to legislative action. Some suggest that ths  represents a common thread in 
American drug policy; that is, the determining factor in deciding whether a particular 
drug was criminalized was not its inherent properties or potential for social harm, but 
rather the kinds of people associated with its ~se.~15 By 1931, 29 states had outlawed 
marijuana and in 1937 Congress passed the Ma&zlana Tax Act which, like the Hamiron 
Act, established federal control over marijuana pursuant to Congress' revenue authority. 
Although opposed by the American Medxal Association at the time, the Act had the 
support of the country's top drug cop, the head of the Federal Bureau of Narcotics 
(FBN), Henry J. Anslmger. 

212 United States v. Do~ernu~ (1919), 249 U.S. Reports 86. The Hamison Ac t  was again upheld as a revenue 
measure in United States v. Nigm (1928), 276 U.S. Reports 332. 
213 Webb et al. v. United States (1919), 249 U.S. Reports 96. 
214 UnitedStates v. Behmann (1922), 258 U.S. Reports 280. 
215 See Luna, sapra, page 490-495. 



REPORT OF T H E  SENATE SPECIAL COMMITTEE O N  ILLEGAL DRUGS: CANNABIS 

Anshger, a central figure in the history of American drug policy, had been named 
the commissioner of the FBN in 1930 and headed the organization through five 
presidential administrations, until 1962. Often compared to his contemporary J. Edgar 
Hoover, who controlled the FBI. with similar tenacity, Anslinger dld not support a 
public health approach to drug policy and argued that jailmg users was the only proper 
response. He often suggested that drugs were part of a foreign plot. During W.W.11, he 
accused the Japanese of using narcotics to sap America's d to fight; following the 
war, he asserted that it was the Communists who were attempting to do so. 

Current lepisla tion and enforcement 

Federal law 

The Controled Substa~zces Ac t  
In 1970 the U.S. Congress enacted the federal Controlled Substances Act (the 

CSA) 216 pursuant to the federal authority to regulate interstate commerce.217 This Act 
repealed most of the earlier federal legislation, includmg the Hamz'son Ac t  and the 
Mam'huana Tax  Act, and is the foundation of U.S. federal drug law today. Based on a 
series of schedules, drugs are categorized and controlled to varying degrees. The most 
restrictions are placed on Schedule I drugs which cannot be possessed by anyone, 
except for the purpose of research that has been licensed by the federal government. 
This schedule includes drugs such as marijuana, heroin, MDMA, LSD and peyote 
which are deemed to have no medxal use and a high abuse potential. Schedule I1 
substances, which have an accepted medlcal use and are deemed to have an abuse 
potential less than those in Schedule I, are also subjected to tight controls. Included in 
Schedule I1 are cocaine, opium, morphine, meperidine (Demerol) and codeine. 

The enactment of the CSA in 1970 represented a sipficant change in one key 
respect. Marijuana was differentiated from other drugs and federal penalties were 
reduced, not only for possession, but also for trafficking and chstribution offences. This 
was to change, however, during the Reagan administration in the 1980s. 

In 1982 President Reagan signed an executive order creating the post of White 
House Drug Policy Advisor. The Comprehensive Crime Control Ac t  of 1984, the Anti-Dmg 
Abztse Ac t  of 1986 and the Anti-Dmg Abuse Amendment Ac t  of 1988 raised federal 
penalties for various drug-related offences (includmg marijuana offences), increased 
fundmg for drug control activities and sought to improve the coordmation of federal 
drug control efforts. The hTational n'arcotics Leader* Ac t  of I988 created the Office of 

216 Comprehensive Drug Abuse Prevention and Control Act of 1970, Title II,31 U.S.C., ss. 800-966. 
217 Congress need merely find that a class of activity affects interstate commerce to enact criminal 
penalties; no proof is required that the conduct involved in a single prosecution has an effect on 
commerce: see Ehrlich, Susan, "The Increasing Federalization of Crime" (2000) 32 Ark. St.L.J.825. 
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National Drug Control Policy, the drrector of which is commonly referred to as the 
"Drug Czar. "218 

Many commentators have suggested that these laws were passed during a time of 
extreme anti-drug hysteria resulting from the introduction of crack ~ocaine.~l"  
Propagated by politicians and embraced by the mainstream meha, myths regardmg 
crack likely had a significant impact on the increased use of mandatory minimum 
sentences and the expansion of the American "war on drugs" during the Reagan era. 

Schedaling under the CSA-the example ifnza@~ana 
An examination of a petition to the Drug Enforcement Administration to 

reschedule marijuana is instructive of the scheduhg process under the CSA.220 In 
concludmg that marijuana should remain in Schedule I, the Department of Justice 
considered eight factors: 

The drug's actual or relative potential for abuse; 
Scientific evidence of its pharmacological effects; 
The state of current scientific knowledge of the drug; 
Its history and current pattern of abuse; 
The scope, duration and signtficance of abuse; 
What, if any, risk there is to public health; 
The drug's psychic or physiological dependence liability; and, 
Whether the drug is an irnmehate precursor of a substance already 

controlled under the CSA. 

The petition to reschedule was denied in part on the basis that marijuana has a 
high potential for abuse. While the term "abuse" is not defined in the CSA, the 
administration examined various factors in ascertaining the potential for abuse. Most 
important was its findmg that indmiduals are talung the substance in amounts sufficient 
to create a hazard to their health or to the safety of other individuals or the community. 
It was determined that while marijuana has low levels of toxicity compared to other 
drugs of abuse, there are a number of risks resulting from both acute and chronic use, 
such as dizziness, nausea, time distortions, impaired judgement and short-term memory 
impairment. Also noted were stuhes from some authors who described a "marijuana 
withdrawal syndrome" consisting of restlessness, rmld agitation, insomnia, nausea and 
cramping that resolves within days. 

The Office's home page can b e found at www.whitehousedrumoIic~.nov. 
See, for example, Craig Reinarman and Harq G. Levine, eds., Crack in America: D e ~ o n  Dnigs and 

SodJastice, University of California Press, September 1997. The organization Human Rights Watch in 
a May 2000 report on the United States referred to the phenomenon as a "moral panic" (available 
online at www.hnv.orp/re~orts/2000/usa). 
220 Department of Justice, Drug Enforcement Agency, "Notice: Denial of Petition", April 18, 2001, in 
Vol. 66, No. 75 of the Federal Regster, page 20037-20076. 
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Another significant element of the analysis that precluded rescheduhng marijuana 
was the fact that the drug has no currently accepted medical use in the United States. 
The Food and Drug Administration has not pet authorized treatment using marijuana. 
To do so would require that the following con&tions be satisfied: 

The drug's chemistry must be known and reproducible; 
There must be adequate safety studies; 
There must be adequate and well-controlled studies proving efficacy; 
The drug must be accepted by qualified experts; and, 
The scientific evidence must be widely available. 

Proposed l'egslaation 
The legislative war on drugs continues in the U.S. Congress. The proposed Dmg 

Dealer LiabiIig Ac t  of 1999 passed in the U.S. House of Representatives and was 
received in the Senate at the end of 2000. It would impose civil liabhty on drug dealers 
for the harm caused-either directly or indu-ectly-by the use of controlled substances. 
Even the drug users themselves would be permitted to sue for damages, although the 
statute requires that they first &sclose to narcotics enforcement officers everything they 
know about the source of the illegal drugs. While it is not clear whether this bill d be 
made law, a model Dmg DealerLzabili5Act has so far been adopted by 13 states.221 

Legislation entitled the Protecting Our Childreen from Dmgs Ac t  of2000 was passed by 
the House of Representatives on 17 October 2000. It would amend the Controlled 
Substances Ac t  to further increase penalties for drug dealers who involve children in the 
drug trade. Mandatory minimum sentences would increase for dealers who use children 
under 18 to hstribute drugs in or near schools or other "protected locations" such as 
playgrounds and video arcades. Other proposed initiatives include the D n g  Free Amenka 
Act of2001, the Domestic Narcotic Demand Reduction Ac t  of2001 and the Dmg Treatment and 
Research Enhancement Ac t  of200 1. 

Federal penalties 
The following charts provide a summary of the frnes and the terms of 

imprisonment for selected violations of the federal Controlled Szibstances Act  and related 
federal laws.222 Note that for a third felony drug offence involving amounts constituting 
a top level offence, there is a mandatory life sentence without the possibhty of release. 
Also note that the inhcated weights refer to any mixture containing a detectable 

22 1 Arkansas, California, Colorado, Georgia, Hawaii, Illinois, Indiana, Louisiana, Michan, Oklahoma, 
South Carolina, South Dakota, Utah and the U.S. Virgin Islands. 
222 Congress has passed various anti-crime bills that include drug-related provisions, including the Cbme 
Contml Act of 1984 (P.L. 98-473), the Anti-Dmg Ahme Act  of 1986 (P.L. 99-570), the Anti-Dmg Ahme 
Act of 1988 (P.L. 100-690), the C h e  ContmlAct of 1990 (P.L. 101-647) and the Violent Cbme Contmland 
Law El$wcementAct of 1994 (P.L. 103-322). Collectively, these Acts enhanced drug-related penalties and 
provided new funding for drug control activities. 



REPORT OF T H E  SENATE SPECIAL COMMITTEE O N  ILLEGAL DRUGS: CANNABIS 

amount of the illegal drug regardless of the substance in the mixture. "Conspiracy" and 
"attempt" offences carry the same penalties as the underlying offence. 

Table lZ2' 

Coca leaves, 
Cocaine or 

"Crack" 

LSD 

Marijuana 

- - -  - 

twfd distribution, possession with inten 

L 

1oog-1 kg 
Less than 100 g 

Second 1 kg or more 
Offence 224 100 g -  1 kg 

Less than 100 g 
Flrst Offence 50 g or more 

5-50 g 
Less than 5 P 

Second 
Offence 

Less than 5 g. 
First Offence I 10 g or more 

Second 10 or more 
Offence 

Less than 10 P " 
First Offence I 1,000 kg or 

more or I 1,000 plants or 

Under 50 kg225 i'"" 
Second 1,000 kg or 

Offence more or 1000 

to distribute, manu 
ation 

Fine 
(in dollars) 
4-10 d o n  
2-5 million 
1-5 d o n -  

8-20 d o n  
4-10 d o n  
2-10 d o n  

2-5 million 
1-5 million 

8-20 d o n  
4-10 d o n  
2-10 d o n  
4- 10 d o n  
2-5 million 
1-5 million 

8-20 d o n  
4-10 million 
2-10 d o n  
4-10 d o n  

1-5 million 

250,000- 
1 million 

8-20 million 

4-10 million 

5-40 rears I 
- - 

UD to 20 rears 1 
20 vears to life 

10 years to life 
5-40 years 

UD to 20 vears 
20 years to life 
10 years to life 
UD to 30 vears 
10 years to life 

5-40 years 
UD to 20 vears 

i 

20 years to life 
10 vears to life 
Up to 30 pears 
10 years to life 

5-40 years 

Up to 20 years 

Up to 5 years 

20 years to life 

10 years to life 

223 Source: Charles Doyle, Dmg Ofences: Maximum Fines and Terms oflmpn'onmentfor Violation ofthe Federal 
Contmlled Substances Act and Related Laws, Library of Congress Congressional Research Service, 
November 1,2000. 
224 A second offence is one committed after a prior conviction for a91 felony drug offence under a y  
federal, state or f o r e p  drug law. 
225 Distribution of a small amount of marijuana for no remuneration is treated as simple possession, the 
penalties for which are contained in the second chart. 
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I I 1 50-100 kg or ( 2-10 d o n  
100 pl&ts 

Under 50 kg 500 000- 
I - I 2 d o n  

Up to 10 years ------I 
Table 2 

State laws 

General 
In the U.S. a group called the National Conference of Commissioners on 

Uniform State Law has the task of drafting legislation that is to be recommended for 
adoption by all states in an effort to promote legislative consistency throughout the 
nation. The most recent Uniform Controlled Substances Act was drafted in 1994. The 
Act sets out the prohibited acovities in detail but specific fines and sentencing are left 
to the discretion of the individual States. Most states have substantially adopted the 
major provisions of the Uniform Act227 with the exception of New Hampshire and 

226 A prior conviction includes conviction of an_y offence under the Cot2tmlled Subtances Act or any State 
drug law. 
227 The Uniform Laws Annotated, Master Edition, Volume 9, Parts 11, I11 and ITT, provides annotation 
materials for the adopting states. Under the heading "General Statutory Note", those jurislctions that 
have based their drug legislation on the Unifom Act are stated to have substantially adopted the major 
provisions of the U12ifom Act, but the official text of the State Act "departs from the official text in a 
such manner that the various instances of substitution, omission, and additional material cannot be 
clearly inlcated by statutory notes." As such, it is recommended that recourse be had to the individual 
State legislation for specific details for the indmidual CSA. Another useful reference is 
Richard A. Leiter, ed., A-ational Szm91 of State Laws, 3"' Ed, Detroit: Gale Group, 1999, which, at 
pages 152-188, provides charts that set out specific offences and penalties for cocaine, heroin and 
marijuana in all States. 
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Vermont where the state laws are not a substantial adoption of the Uniform CSA, 
although they contain some similar provisions and have the same general purpose. Also 
of note are the medical marijuana exemptions discussed below. 

In terms of sentencing, there are significant dscrepancies between states.228 With 
respect to sentencing for other drug offences, some states have experimented with 
extremely harsh penalties. New York's "Rockefeller Laws," for example, are referred to 
herein in the section entitled "Key Reports and Stules." Other states that adopted 
s d a r  "get-tough" penalties are now re-examining mandatory minimums, often as a 
result of fiscal considerations. For example, the state legislature in Louisiana overhauled 
its drug laws in June 2001. New legislation has cut drug sentences and repealed 
mandatory minimums for many non-violent crimes. As one republican legislator was 
quoted as saying, "It's costing w too mucb to lock these people t/p and throw awq the kg!." 

Medical malzj-uana 
Since 1978, medcal marijuana laws have been enacted in 35 states. Five have 

since expired or been repealed but the balance remain on the books. Of those 
remaining: 

12 states have "Therapeutic Research Program" laws that purport to permit 
scientific research (although this is complicated by the federal prohibition). 

10 states (and the District of Columbia) have symbolic laws that recognize 
the potential medrcinal value of marijuana, but do not provide any protection 
from arrest. 

8 states have laws that effectively allow patients to use medwal marijuana 
despite federal law. 

The following chart provides details of the eight states with effective melcal 
marijuana laws. While marijuana possession is still a federal crime, most drug arrests are 
made by state and local officials. Since the federal government cannot force state and 
local police to enforce federal statutes, melcal marijuana users are usually able to avoid 
prosecution in these states. However, since pharmacies do not sell marijuana, some 
lstribution centres called "buyers' clubs" have emerged and these operations have 
been hampered by federal law enforcement. 

Recently, the Supreme Court examined the issue of buyers' clubs in Conant v. 
Oakland Cannabis Byers' Cooperative.229 The court unanimously ruled that there is no 
medical necessity defence to the Controlled Substances Act's prohibitions on 
manufacturing and hstributing marijuana. Because the CSA classifies marijuana as a 
Schedule I drug, marijuana has been deemed to have no melcal benefits. Whde the 
decision in Conant does not render state laws regardmg medical marijuana inoperative, it 
does enhance the federal government's abhty to prosecute under the CSA in all states. 

228 Appendlx 2 of the report by B. Dolul, op. cit., states the main alternatives. 
229 NO. 00-15 1. Argued March 28,2001 - Decided May 14,2001. Cited as: 532 U.S. - (2001). 
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That said, federal enforcement efforts have not, thus far, targeted inhviduals who 
possess or cultivate small amounts for medical use. Only the buyers' clubs (also known 
as "compassion clubs") have been targeted. 

In respect of the following chart, it should be noted that the quantity of marijuana 
a patient may possess varies from state to state. The provisions exempting caregivers 
from criminal liability may also vary. 

Alaska - 3 Nov. 1998 

California - 5 Nov. 1996 

Colorado - 7 Nov. 2000 

Hawaii - 14 June 2000 

Maine - 2 Nov. 1999 

Nevada - 7 Nov. 2000 

Oregon - 3 Nov. 1998 

to those registered with the state 

Exemption from prosecution if 
marijuana possession or 
cultivation is solely for the 
medical purposes of the patient 

Exemption from prosecution if 
in possession of a registry card; 
affirmative defence if no card, 
but in compliance with 
Exemption from prosecution if 
in possession of a registry card; 
"choice of evils" defence also 
availableZ3l 

Burden on state to prove that 
patient's medical use was not 
authorized by statute 

Exemption from prosecution 

Exemption from prosecution if 
n possession of registry card; 
tffirmative defence if no card, 
3ut in compliance with the law; 
:hoice of evils 

Documentation Required 

Signed physician statement 
confirming that patient was 
examined, has a debilitating 
medical condition and other 
Written or oral approval by 

& - 
physician who has determined 
that the patient's health would 
benefit from marijuana in the 
treatment of a qualifping 
Diagnosed prior to arrest as 
having a debilitating condition 
and advised bv the physician that - ,  

marijuana might benefit 
Card obtained with medical 
records or a statement from a 
physician that there is a 
debilitating condition and the 
potential benefits of marijuana 
would "likely outweigh the 
Medical records or physician's 
letter showing that the patient - 
has a qualifjin~ condition, that 

A . -  
the risks have been discussed and 
that the patient "might benefit" 
from medical marijuana 
"Advice required"; specifics yet 
to be determined by legislature 
Diagnosed within 12 months of 
arrest with a qualifying condition 
2nd advised bv attending - 
3hysician that marijuana "maji 
mitipate the 

230 An "affirmative defence" requires the defendant to prove on a balance of probabkties that he or she 
is in compliance with the statute. 
231 The "choice of evils" deference refers to the defence of medical necessity. Long recognized in 
common law, a defendant is provided the opportuniq to prove in court that his or her violation of the 
law was necessary to avert a greater evil, the pain of a debilitating disease or condition in the case of 
medical marijuana. Certain states, as noted in the chart, have codified the defence. 
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physician is of the opinion that 
personal medical use and 

law enforcement affirmative the health risks" 

Federal drug ~o l i cv  poals and objectives 

National drug-control policy in the United States purports to be based upon 
prevention, education, treatment and research, complemented by "supply reduction" 
acti~ities.23~ To quote from the 2001 Annual Report of the Office of National Drug 
Control Policy ("ONDCP"): 

Tbmtlgb a balanced arrq  o f  demand-redwtion and supply-redaction actions, we stzive to redtlce dmg 
abase and'auailabilig b_y bayand the consepences ofdmg abwe b_y at least 25% b_y 2007. 233 

Using the metaphor of cancer for the nation's drug problem, the ONDCP lists 
the following strategic goals and objectives as being the heart of American federal 
action in this area.234 

Goal l: Educate and enable America's youth to reject illegal drugs as well as alcohol and 
tobacco. 

Objective 1: Educate parents and other care givers, teachers, coaches, clergy, health professionals, 
and business and community leaders to help pu th  reject illegal drugs and underage 
alcohol and tobacco use. 

Objective 2: Pursue a vigorous advertising and public communications program dealing with the 
dangers of illegal drugs, alcohol and tobacco use by youth. 

Objective 3: Promote zero tolerance policies for youth regardmg the use of fiegal drugs, alcohol, 
and tobacco w i t h  the famtly, school, workplace, and community. 

Objective 4: Provide students in grades I<-12 with alcohol, tobacco, and drug prevention 
programs and policies that are research based. 

Objective 5: Support parents and adult mentors in encouragmg youth to engage in positive, healthy 

232 National Dmg Control Strategv: 2001 Annual Repod, Office of National Drug Control Policy, page 3. 
233 I&., page 4. 
234 Available online at: 11ttp://www.whtehousedm~~oli~~.~ov/p~bli~ati0ns/poli~/9911dcs /oals.html. 
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lifestyles and modeling behavior to be emulated by young people. 

Objective 6: Encourage and assist the development of community coalitions and programs in 
preventing drug abuse and underage alcohol and tobacco use. 

Objective 7: Create partnerships with the media, entertainment industry, and professional sports 
organizations to avoid the glamorization, condoning, or normalization of illegal drugs 
and the use of alcohol and tobacco by youth. 

Objective 8: Develop and implement a set of research-based principles upon which prevention 
programming can be based. 

Objective 9: Support and highlight research, including the development of scientific information, 
to inform drug, alcohol, and tobacco prevention programs targeting young 
Americans. 

Goal 2: Increase the safety of America's citizens by substantially reducing drug-related crime 
and violence. 

Objective 1: Strengthen law enforcement - includmg federal, state, and local drug task forces - to 
combat drug-related violence, disrupt criminal organizations, and arrest and prosecute 
the leaders of illegal drug syndicates. 

Objective 2: Improve the abhty of High Intensity Drug Traffickmg Areas (HIDTAs) to counter 
drug traffickmg. 

Objective 3: Help law enforcement to disrupt money laundering and seize and forfeit criminal 
assets. 

Objective 4: Break the cycle of drug abuse and crime. 

Objective 5: Support and highlight research, including the development of scientific information 
and data, to inform law enforcement, prosecution, incarceration, and treatment of 
offenders involved with illegal drugs. 

Goal 3: Reduce health and social costs to the public of illegal drug use. 

Objective 1: Support and promote effective, efficient, and accessible drug treatment, ensuring the 
development of a system that is responsive to emergmg trends in drug abuse. 

Objective 2: Reduce drug-related health problems, with an emphasis on infectious diseases. 

Objective 3: Promote national adoption of drug-free workplace programs that emphasize a 
comprehensive program that includes: drug testing, education, prevention, and 
intervention. 

Objective 4: Support and promote the education, training, and credentiahg of professionals who 
work with substance abusers. 

Objective 5: Support and promote the education, training, and credentiahg of professionals who 
work with substance abusers. 

Objective 6: Support and highlight research and technology, including the acquisition and analysis 
of scientific data, to reduce the health and social costs of dlegal drug use. 

Objective 7: Support and disseminate scientific research and data on the consequences of 
legalizing drugs. 

Goal 4: Shield America's air, land, and sea frontiers from the drug threat. 

Objective 1: Conduct flexible operations to detect, disrupt, deter, and seize dlegal drugs in transit 
to the United States and at U.S. borders. 

Objective 2: Improve the coordination and effectiveness of U.S. drug law enforcement programs 
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with particular emphasis on the Southwest Border, Puerto k c o ,  and the U.S. Virgin 
Islands. 

Objective 3: Improve bilateral and regonal cooperation with Mexico as well as other cocaine and 
heroin transit zone countries in order to reduce the flow of illegal drugs into the 
United States. 

Objective 4: Support and highlight research and technology - including the development of 
scientific information and data - to detect, disrupt, deter, and seize illegal drugs in 
transit to the United States and at U.S. borders. 

Goal 5: Break foreign and domestic drug sources of supply. 

Objective 1: 

Objective 2: 

Objective 3: 

Objective 4: 

Objective 5: 

Objective 6: 

Produce a net reduction in the worldwide cultivation of coca, opium, and marijuana 
and in the production of other illegal drugs, especially methamphetamine. 

Disrupt and dismantle major international drug trafficking organizations and arrest, 
prosecute, and incarcerate their leaders. 

Support and complement source country drug control efforts and strengthen source 
country political will and drug control capabdities. 

Develop and support bilateral, regional, and multilateral initiatives and mobilize 
international organizational efforts against all aspects of illegal drug production, 
trafficking, and abuse. 

Promote international policies and laws that deter money laundering and facilitate 
anti-money laundering investigations as well as seizure and forfeiture of associated 
assets. 

Support and highlight research and technology, including the development of 
scientific data, to reduce the worldwide supply of illegal drugs. 

Administration of the ~ol icv  

As previously stated, the national drug control budget is enormous. Over $18 
billion has been budgeted for the year 2001 for the purpose of supporting the goals and 
objectives of the National Drug Control Strategy. Numerous federal departments, 
includmg Defense, Education, Justice, State and the Treasury, are involved and often 
must coordmate with state and local government agencies and a wide assortment of 
community and professional groups. Ths is all overseen by the ONDCP. 

A key government department is the Department of Justice which is responsible 
for many of the agencies involved in this area and receives a sipficant portion of the 
drug control budget; over 8 bdlion dollars in 2001.235 Various agencies receive fundulg 
through Justice, incluhng the Bureau of Prisons, the F.B.I., INTERPOL, the U.S. 
Marshals Service, the Immigration and Naturahation Service and the Drug 
Enforcement Agency (DEA). The DEA236 merits special mention in the Justice 

235 Source: Executive Office of the President of the United States, Summay: FY 2002 National Dmg 
Contml Budget, A p d  2001, page 1 1. 
236 The DEA's Web page is at http://www.~sdoi.~ov/dea/. 
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Department's administration of drug control policy. Its mission is to enforce the 
controlled substances laws and regulations and to recommend and support non- 
enforcement programs aimed at reducing the availabhty of Ilkit controlled substances 
on the domestic and international markets. Established in 1973, it is the successor of 
Anslmger's FBN and other enforcement arms of the federal government as illustrated 
in the following graphic.237 

237 Source: DEA Web site, at http://www.usdoi.gov/dea/agency/rrenealo~.htm. - 
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Apart from its law enforcement duties, the DEA manages national drug 
intelligence and is responsible, under the policy gurdance of the Secretary of State and 
U.S. Ambassadors, for all programs associated with drug law enforcement counterparts 
in foreign countries. In this capacity, the organization Lases with the United Nations, 
Interpol, and other organizations on matters relating to international drug control 
programs. American actions outside of U.S. territory include "Plan Columbia," a 
program targeted at reducing cocaine productivity in that country to which over a 
bdhon dollars has been committed, as well as well joint enforcement activities 
undertaken with other governments such as Mexico. As well, under the Fore@ 
Assistance Act,  the U.S. is required to impose substantial restrictions on bilateral 
assistance to those countries listed by the White House as being major drug producing 
or transit countries. S d a r l y ,  the Foreign Narcotics Kzngin Designation A c t  permits the 
President to designate foreign indmiduals as "drug kingpins," thereby denying them 
access to the U.S. fmancial system and malang dlegal any transactions between the 
"kingpin" and U.S. companies or  individuals. 

Current issues and debates 

The costs of incarceration, the unequal impact of drug laws on racial minorities 
and police corruption resulting from the war on drugs are issues that have garnered 
increased attention in this ongoing debate. For example, the Republican Governor of 
New Mexico has called for the decriminalization of all drugs - "Control'& regdate it, tax  
if' he has been quoted as the mounting cost of addressing drug abuse 
problems with prison rather than treatment. At our hearings, the Governor told us: 

I happen to believe that the war on dmgs is an absolzte miserable failzre. (. . .) When I witless that hay 
of what we spend on law enforcement, hafof what we spend on the couds and hafofwhat we spend on 
theprirons is dmg related, I know that there is no b&er issue facing zrs todq In the United States we 
are spending $50 billion eachyear on dmg-dated crime. (. . .) Two-thirds ofallprironers in the United 
States are incarcerated on dmg chages. hTear4 500,000 incarcerations, one-qua7iter o f  the prison 
poptdation, are direct4 dated to d v .  It costs over $8.6 billion eachyearjz~st to ketp dmg ofenah 
locked z /p  in the United States. Even with 61'1 ofthose expenditures, illegal dngs are now cheaper, more 
avadable and more potent than t h y  were 2Oyears ago. 
(. . .) In the United States, which one of these substances gets people arrested? We are arresting 
1.6 million people eveyyear. New Mexico has a popdation of 1.8 m;l'lon. I live and I drive in New 
Alexico, a giant state, and I cannot help but think the equivalent o f  the pipalation ofn'ew ibfexz'co is 
getting arrested in the United States eve y single y e a  It's absolute4 shocking. Out of those 1.6 million 
arrests, there a n  800,000for ma?$zana, and hayofthose arrests involve Hi~anics. Are haythe t m s  
o f  marijuana in the United States Hipanic? N o ,  yet hay the arrest dispmpodonal4 fall on the 
Hispanic communities. 

- - 

238 "New Mexico Governor Calls for Legalizing Drugs", CNN.com, October 6,1999, available o n h e  at 

www5 .cnn.comXTS/99 I 0/06/le~alizing.dmgs.O - - I/. 
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Given that ~it.uation, what do we need to do? First, we need to leg6hze marijziana. Secolld, we need to 
adopt h a m  r e d z h o ~  ~tmtegieS with regard to all the other d n g ~ .  Third, we need to move a w q  from a 
criminal model to a medical model. "' 

Others criticize current policy on the basis that black Americans are 
dsproportionately targeted in drug law enforcement. The group Human Rights Watch 
notes in a 2000 study that Blacks comprise 62.7% and whites 36.7% of all drug 
offenders admitted to state prisons, even though data confirms that this racial dsparity 
"bears scant relation to racial dfferences in drug offending."240 Various experts also 
pointed out the harmful effect of drugs on law enforcement, in particular 
Mr. Joseph McNamara, former chief of police of San Jose, California, now retired, who 
noted that the corruption of civd servants d l  be a serious problem as long as the 
current anti-drug policy remains in effect.241 

Statistics 

In Chapter 6, we presented an overview of data on cannabis use. We round out th 
description of the situation in the United States with a number of tables on certain 
selected indicators. 

'3Testimony of Mi.  Gary E. Johnson, Governor of New Mexico, before the Senate Special Committee 
on Illegal Drugs, Senate of Canada, 37th Parliament, 1st Session, November 5,2001, Issue 9, page 36 to 
38. 
240 ~ a m i e  Fellner, Human Rights Watch Associate Counsel, "United States: Punishment and Prejudice: 
Racial Disparities in the War on Drugst', Human Rights Watch, May 2000, paragraph 2 of "Summary 
and Recommendations", available o n h e  at www.hrw.ordreports/2000/usa. 
241 Joseph D. McNamara, "When Cops Become the Gangsters", Los AngeIe.r Times, September 21, 1999, 
available online at www.naked~ov.com/mcnamara.htm. 
242 Source: Office of National Drug Control Policy, 2000. What Ame7ica's U r n  Spend on IIIegaI Dmgs, 
1988- 1998. 
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I 35 and over 1 31.5 % I 6.1 O/o I 3.6 O/o I 

1997 National Household Survey on Drug Abuse: Past Illicit Drug Use243 

1998 Drug Use Amount High School Seniors213 

Respondent Age 

I Crack I 4.4 O/O I 2.5 O/O 1 1 % 1 

Past Year Ever Used Past Month 

Drug 
Marijuana 
Cocaine 

I PCP I 3.9 O/o I 2.1 O/o I 1 O/o I 

Past Yew 
37.5 O/O 

5.7 O/O 

Ever Use 
49.1 '10 

9.3 O/O 

Stimulants 
LSD 

1 Heroin 2 % 1 O/O 0.5 % 

Past Month 
22.8 % 
2.4 '10 

16.4 '10 
12.6 '10 

less 
10-100 g 

243 Source: Office of National Drug Control Policy, Drug Policy Information Clearinghouse. Drcrg Data 
S m a ~ ,  A p d  1999. 
244 Ibid. 
245 Ihd. 

10.1 % 
7.6 % 

4.6 '10 
3.2 % 

Heroin 

191.5/59.59•‹/o 

2,874.19/19.22 

947.32/39.48 

2,175.88/23.95 

373.30/45.21 

0.1 g or 
less 

1-10 g 

78.84/ 
83.53% 

3,114.80/4.69 

1,194.05/19.1 
Marijuana 

2,114.97/25.24 

327.88/45.38 

O/o 

49.45/ 
68.44~. cent 

1,798.80/24.29 

317.97/51.33 

$12.50 

3.41 

$10.42 

2.95 

10 g or 
less 

100-999 g 

45.58/67.05 

$6.41 

2.75 

44.30/65.92 

$10 

2.63 

$10.41 

2.59 
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Total Estimated Arrests and Drup. Arrests. 1989-1999247 

National Drug Control Budget246 
Year I Amount <in $US billions) . 

246 These figures represent funds specified for the purpose of supporting the goals and objectives of the 
National Drug Control Strategy and include funds budgeted for various departments, including 
Defence, Education, Justice, State, and Treasury-,. Source: National Dmg Control Bztdget Executive Sztmmaty, 
Fiscal Year 2002, Office of National Drug Control Policy, April 9, 2001. 
247 Source: C h e  in the United States: Unifom C&e Reports, U.S. Department of Justice, Federal Bureau of 
Investigation (1 990-2000). 

1999 17.1 
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Correctional ~o~u la t ion  in the United States: selected statistics for 1997249 
In 1997, an estimated 5.7 d o n  adult residents of the U.S. (or approximately 

2.8% of all U.S. adult residents) were under some form of correctional supervision. 
Approximately 70% were supervised in the community, through probation or parole. 
About 9.0% of black adults were under correctional supervision; for white adults, the 
figure was 2.0% and for other races it totalled 1.3%. 

1997 
1998 
1999 

Federal d r u ~  prosecutions: selected statistics for 1999'~' 
During 1999 U.S. attorneys initiated investigations involving 117,994 suspects. Of  

these suspects, 32% were investigated for drug offences. Suspects in criminal matters 
involving-drug offences were more likely to be prosecuted in a U.S. district court (77%) 

, > 

as opposed to suspects involved in violent offences (59%), public order offences (53'0) 
or property offences (5Oo/o). Of those convicted of felony drug offences in federal court 
in 1999, 93% received prison sentences. The average sentence of all offenders 
sentenced in federal court in 1999 was 57.8 months; for drug offenders, the average 
was 75.4 months. 

, , 

1,176,922 
1,232,900 
1.366.369 

1,059,588 
1,178,978 
1.209.123 

248 Sources: Bureau of Justice Statistics Bulletin, Prisoners in 1999 (Aug. 2000), Prisoners in 1998 (Aug. 
1999), Prisoners in 1997 (Aug. 1 998), Correctional Popdations in the United States, 1995, 1994, 1993, 1992, 
1991, 1990, 1989. jails and Jail Inmates, 1993-94. Jail Inmates, 1992; 1990. Data for 1997 percentages of 
drug offenders are estimated from Bureau of Justice Statistics, Substance Abuse and Treatment, State and 
Federal Prisoners, 1997 (January 1999) and unpublished Bureau of Prisons Data. 
249 Source: Correctional Pop~lations in the United States, 1997, Bureau of Jus tice Statistics, U.S. Department 
of Justice, (November 2000). 
250 Source: U. S. Compendit/m ofFederalJlAdn'al Statistics, 1999, (April 2001). 

99,175 
123,041 
135.246 

62.6 
58.7 
57.8 

20.7 
20.7 

Unavailable 

567,079 
592,462 
605.943 
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DEA seizures of non-drw Drowertv - 1997251 
In fiscal year 1997, the Drug Enforcement Agency made 15,860 seizures of 

non-drug property pursuant to drug forfeiture laws. The total value of this property is 
estimated at $552 d o n .  

I Other financial ii~struments 1 507 I 73.602.092 

r 

Property Type 
Cash 

Number of Seizures 
8,123 

Real property 
Vehicles 
Boats 
Aircraft 

251 Source: Ofticial of National Drug Control Policy, Drug Policy Information Clearinghouse, Dlug 

Data Summa7y, Apnl 1999. 

Value (in dollars) 
284,680,029 

, , 

748 
3,695 

111 
24 

Other means of transportation 
Other 

108,833,498 
47,379,874 

5,884,754 
8.945.000 

172 
2,480 

1,734,731 
1,734,731 
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CHAPTER 21 

PUBLIC POLICY OPTIONS 

Public policy is not just a matter of enabling legislation, in this case criminal 
legislation. Nonetheless, when it comes to dlegal drugs, criminal legislation occupies a 
symbolic and determinative place in public policy. It is as if this legislation is the 
backbone of our public policy. Public dtscussions of cannabis do not deal so much with 
such matters as public health, user health, prevention of at-risk or excessive use, but 
with such questions as the pros and cons of decriminahzation, establishing a civil 
offence or maintaining a criminal offence, or possible legalization and the extent 
thereof. As we complete our report, the Minister of Justice is releasing trial balloons in 
relation to decriminalization. Apart from the merits of this approach-to be dtscussed at 
length in this chapter-it is clear that tinkering with the criminal legislation is not 
indtcative of an authentic public policy. In this Committee's view, a public policy on 
cannabis must be, first and foremost and essentially, a public health policy 
based on encouraging government and users to assume more responsibility. 

On a general level, the tendency to reduce drug issues to the legal framework fits 
neatly into the increasing juridtcization of social relations, a situation in whch 
legislation is the central, sometimes the only, tool of government policy. However, in 
the matter of illegal drugs, other factors are also at work. 

On the one hand, &IS attitude has been at the very heart of the approaches to 
drugs throughout the twentieth century, approaches in which criminal prohibition 
guides-and restricts-public policy. It is only because of the AIDS crisis that the 
merits of harm-reduction approaches have been "discovered." Even then, decision- 
makers were often preoccupied more with protecting non-user members of society 
than with improving the health of drug users. When governments decided to tackle the 
criminal behaviour of drug users deriving from the criminahation of drugs (we do not 
mean organized crime and drug traffickers), the aim was not so much to improve drug 
users' living conditions but to protect non-users from drug-related "mischef." 

On the other hand, criminal prohbition is often thought of as the "ultimate 
stronghold" against uncontrolled proliferation of drug use. Without criminal 
prohibition, we were told, cannabis consumption might well explode out of control. 
The underlying hypothesis, rarely stated explicitly, that criminalizing drugs contributes 
effectively to reducing their use, has never been demonstrated, however. Quite the 
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contrary, as this chapter wdl show, available data tend to demonstrate that 
prohibitionist policies have little impact on levels of use or availabhty of drugs. 

Public policy cannot be reduced to adopting legislation, the more so since laws 
rarely contain clearly stated guiding principles setting out aims and objectives. In 
respect of lllegal drugs, where the key issues are, first and foremost, matters of public 
health and culture (including education and research), and where criminal law should be 
used only as a last resort, public policy must be based primarily on clear principles and 
objectives. For this to come about, public policy must be equipped with a set of tools 
designed to deal with the various issues that drugs represent to societies. Legislation is 
only one such tool. 

The social and economic costs of illegal drugs affect many aspects of society 
through lower productivity and business loss, hours of hospitalization and me&cal 
treatment of all kmds, police time and prison time, and broken or lost lives. Even if no 
one can pinpoint the exact figures, a portion of these costs arise, not from the 
substances themselves, but from the fact that they are crirninalized. The drug most 
frequently associated with violence and criminal offences, inc lubg  impaired driving, is 
in fact legal, alcohol.1 Cannabis, the criminal organizations that control part of the 
production and dstribution chain aside, neither leads to crime nor compromises safety. 
Even its social and health costs are relatively small compared to those of alcohol and 
tobacco. In fact, more than for any other illegal drug, we can safely state that its 
crirninalization is the principal source of social and economic costs. 

However, in spite of the fact that the principal social costs of drugs affect 
business, health and family, the emphasis on the legal debate tips the scales of public 
action in favour of law enforcement agencies. No one can deny that their work is 
necessary to ensure public order and peace and to fight organized crime. At the same 
time, over 90% of resources are spent on enforcing the law, the most visible actions 
with respect to drugs in the public sphere are police operations and court decisions and, 
at least in the case of cannabis, the law lags behind indvidual attitudes and opinions, 
thus creating a huge gap between needs and practice. 

Most national strategies &splay a s d a r  imbalance. The national strategm that 
appear to have the greatest chance of success, however, are those that strive to correct 
the imbalance. These strategies have introduced knowledge and observation tools, 
identified indcators of success with respect to their objectives, and established a 
veritable nerve centre for implementing and monitoring public policy. The law, criminal 
law especially, is put in its proper place, that of one method among many of reaching 
the defined objectives, not an aim in itself. 

Ths  chapter is &vided into three sections. The first examines the effectiveness of 
legal measures for fighting drugs and shows that legal systems have little effect on 
consumption or supply. The second section describes the various components of a 

1 Please refer to the recent CCSA study: Permanen, I<., et. al., op cit. 
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public policy. The third considers the duection of criminal policy, and defines the main 
terms used: decriminalization, depenalization, diversion, legalization, and regulation. 

INEFFECTIVENESS OF CRIMINAL POLICIES 

Two key indicators are usually applied to measure the effectiveness of drug- 
related criminal policy: reduced demand and reduced supply. Some authors attempt to 
measure the economic efficiency of various control option$; we do not address this 
aspect as the data are incomplete. 

The methods of measuring the impact of public policy on supply and demand are 
faced with a series of methodological pitfalls. Firstly, the two indicators are relatively 
artificial and not easily distinguished from one another. In other words, a given measure 
impacts both indicators simultaneously and are often accomplished by the same 
institution For example, a police officer conducting drug "education7' in schools, 
theoretically for the purpose of affecting demand, also works to reduce supply. 
Secondly, the capacity of agencies responsible for affecting one or the other depends 
on a series of factors relating to their means and resources, their practices and skrlls, 
and their competence. For the police, the number of officers per capita and the general 
thrust of law enforcement services (community police, traditional more reactive police) 
as well as the priority given to drug-related offences, can influence the volume of 
reported incidents as well as the decision to lay a charge. Generally speaking, the total 
resources allocated by a government to its drug policy may affect one or both of these 
incbcators. In short, effectiveness cannot be measured directly. 

It is even more d~fficult to assess, even induectly, the impact of action taken, 
when clear objectives, ideally associated with indcators, are not defined, as is the case 
in Canada at this time, as was seen in Chapter 11. This being the case, and because we 
are in no position to make a rigorous assessment of public policy on drugs, we wlll 
examine the question on the basis of a series of inlrect indicators. 

Im~act on consumption 

General policv direction 

At the most general level, national governments (see precedmg chapter) define a 
general drrection for their policies on drugs. Some are more tolerant or permissive (e.g., 
the Netherlands, Belgium, Spain, and Germany); others stress prohibition and 
abstention (e.g., the United States, Sweden, France). Adrmttedly, these are crude 

2 See Jackson, A.Y. (2002) op. ni'., and our discussion in Chapter 18. 
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categories, ignoring the complexity of each country's policy. Even in the U.S.A. with its 
"war on drugs", indvidual cities and states may implement widely chfferent measures. 
Furthermore, there is often a huge gap between public policy statement and concrete 
action. For example, in France, a tough stance on use is accompanied by b t e d  user- 
related police activity. In Canada, as a number of witnesses told us, enforcement by 
police is often at odds with "lenient" court decisions. In other words, there is no drrect 
relationship between political statements and concrete action. 

Some comparative studies have attempted to determine whether or not public 
policy influences use levels. A study by Reuband compares "tolerant" European 
countries (the Netherlands, Spain, Denmark, and Italy) and restrictive countries 
(Germany, France, Norway, United Kingdom, and Sweden). The study found no 
significant Qfferences between consumption levels, regardless of public policy 
duection.3 

The "Message" of the Conseil fe'de'ral suisse sur la re'vision de la loi  sur les stzlpejCiants 
reports the results of a comparative study on seven European countries by Cesoni, 
which reached the conclusion that the legal regime had no influence on the frequency 
of cons~mpt ion .~  

Another study carried out for the O$cefe.de'ral suisse de la Sante'publique classifies the 
policies of European countries on a line from "very liberal" to "very restrictive", 
relating them to the lifetime prevalence of cannabis consumption. The study shows no 
relation between severity of legislation and level of use? 

We have drawn up two s d a r  charts, classifying the policies of the various 
countries and addrng Canada, Australia, and the United States. We used the Chapter 6 
data on lifetime prevalence of consumption in the general population (Chart 1) and in 
the past month among 15-16 year olds (Chart 2). 

3 Reuband, K., (1 995) "Drug use and drug policy in Western Europe." Ez/mpean Addictin Research, vol. 
1, 32-41. 
4 Cesoni, L.L. (1999) Usage e t  actespre)aratoires de l'wsage des drogm illin'tes : les choix ea matiire d'ncnininahn. 
Anabse comparative de /'usage de drogues illintes de sept l&isIations eumpe'ennes. In Conseiljde'ral suisse, op.cit., 
page 3560. 
5 ConseiLf.'de'raL Suisse (2001) Message concernant la riv/iion de la loi sur les stz/p+ants, page 3560. 
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Lifetime prevalence of cannabis consumption and public 
policy direction 

very liberal 
Policy direction 

very restrictive 

Cannabis consumption by youth and public policy direction 

very liberal 
Policy direction 

very restrictive 

The charts show no direct relationship between consumption levels and public 
policy hection. Very liberal countries show low rates (Spain, the Netherlands, 
Portugal), whereas countries that have very restrictive policies show high rates (USA, 
Canada, France). Of course ths  may be explained by the fact that these are static 
statistical data not a time series, and are thus little influenced by variations from year to 
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year. Another possible explanation is that, as few users are arrested, there is a strong 
inconsistency between words and action. The following section looks at this issue. 

Cannabis consumption and arrests 
A number of authors have looked at the relationship between arrest levels and 

delmquent behaviour in general, and in drug consumption in particular. One recent 
study was conducted by I(llmer6 within the context of the International Scientific 
Conference on Cannabis. The following graph is from that study. 

The graph shows that, in all countries, the number of arrests per inhabitant for 
simple possession of cannabis increased during the 1990s, with Australia the only 
exception. Switzerland, currently considered relatively moderate, has the hghest level of 
arrests per inhabitant, followed by the USA, Austria, the United Kingdom, France, and 
Germany. 

Here again there appears to be no dmct  relationship between duection of public 
policy and arrests. Switzerland and Australia, both of which have far more moderate 
policies than the USA, arrest proportionally larger numbers of people than that country, 

6 Krlmer, B., (2002) "Do cannabis possession laws influence cannabis use?" in Pelc, I. (&.) 
International Scientific Conference on Cannabis. Brussels. 
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although Switzerland's consumption rate is far lower than that of the USA, and 
Australia's is virtually the same. 

The variation in rates of arrest cannot be explained by the number of police 
officers per inhabitant. France has far more officers than does the USA or England, but 
arrests far fewer people than the USA and fewer than the UI< for simple possession. 

We created a graph charting the relationship between the number of users among 
high school youth in Ontario in the past twelve months and incidents declared by the 
police of cannabis-related offences in the same year in Ontario. We chose Ontario 
because it is the only province that produces continuous time series on consumption 
levels, and the Ontario figures are almost identical to the Canadian mean (Chapter 14). 
The results are shown below. 

Number of consumers in the past 12 months, Ontario students, and 
number of police arrests for cannabis 

I w. Used at Least Once +- Declared lnadents I 

The graph shows a very weak statistical relationship (0.15) between police activity 
and cannabis use. In other words, police activity has no dssuasive effect on cannabis 
experimentation by young students. 

Criminology teaches that probabhty of arrest carries far more dissuasive weight 
than severity of sentence. As the following table shows, the probabhty of arrest is very 
low for cannabis possession offences. 
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Public s~ending 
Whde none of the precedmg factors appears related to consumption levels, can a 

case be made for public spending? 
There is danger in trying to estimate the overall cost of public policy on drugs. 

Even for a budget item as seemingly well-defined as law enforcement, estimates are 
unreliable. As we saw in Chapter 14, the cost of law enforcement ranges from $700 
million to $1 billion. Figures on public expenditure related to treatment and prevention, 
even if we know that they are much smaller than those for law enforcement, are equally 
unreliable.8 

Making international comparisons is even risher. Services are organized 
Ifferently, costs are not accounted for in the same way, and service orientation and 
overall government duection vary widely. 

With these reservations, we will attempt the exercise based on data from a 
number of sources. To make the results a little more comparable, we restrict the 
comparison to law enforcement expenditures whch, in any case, account for between 
70% and 90% of public spending relating to dlegal drugs. The following table 
summarizes the data. (Note that, for Canada, we have used the data from the CCSA 
study rather than our own estimates from Chapter 14. Our data show a cost estimate of 
law enforcement (police, courts, prisons) of approximately $1.5 bilhon or $50 per 
capita). 

7 Table reproduced from IQhner, B., o p d ,  page 108. 
8 See Kopp, P. and Fenoglio (2000) Le CO& social des dmgzles liGites (alcool et tabad e t  illin'te~ en France. Paris: 
OFDT. 
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We note that countries in which consumption levels are average (Germany, the 
Netherlands) spend less than the USA, which has a high consumption rate; in addition, 
these countries, specifically, show law enforcement expenltures above those of two far 
more restrictive countries (France and Canada). 

In short, here again cannabis consumption levels appear unaffected by public 
policy that aims to reduce demand by cracking down on use. 

Imuact on s u p D ~ ~ v  

Does public policy affect drug availabhty or price? The available data suggest not. 
In spite of sustained efforts to exert national and international control, battle drug 

traffickmg (macro and micro, local and international), the availability of drugs, and 
cannabis in particular, has not fallen. Price has fallen sigmficantly (e.g., heroin, cocaine) 
or remained relatively stable (e.g., cannabis and derivatives).*5 The relative price 
increase for some grades of cannabis is at least as closely linked to attempts to improve 

9 Source: Rehm, J., (2001) The Costs ofpul?licpoliaes to jght i&aI dmgs. Brief presented to the Special 
Senate Committee on Illegal Drugs, page 13. 
10 Source: Rehm, J., (2001) The Costs ofpubLicpolzkes toJight illgal drzgs. Brief presented to the Special 
Senate Committee on Illegal Drugs, page 13. 
" Single, E., et. al., op. kt. 

12 Source: I<opp, P. and C. Palle (1999) "Economistes cherchenfpolitiquepttblique ejicace." in Faugeron, C., 
(ed.) Les dmyes en France. Paris: Georg, page 261. 
13 Source: I<opp, P. and C. Palle (1999) "~conomistes cherchentpo/itiquepubhque ejicace." in Faugeron, C., 
(ed.) Les dn?gties en France. Paris: Georg, page 261. 
14 Source: Kopp, P. and C. Palle (1999) '"conomistes cherchent politique publique ejicace." in Faugeron, C., 
(ed.) Les dmgues en France. Paris: Georg, page 261. 
15 See above, in the United States, one of the most complete studies on the question: Abt Associates 
(2001) Theprice ofillid dmgs : 1981 through the second quarter of2000. Washington, DC: Office of National 
Drug Control Policy. 
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"quality" (e.g., THC content, organic cultivation) and the large profit margin earned by 
producers and traffickers, as it is to the efforts of law enforcement agencies. 

Conclusion 

The title of this section includes our conclusion: if the aim of public policy is to 
diminish consumption and supply of drugs, specifically cannabis, all signs 
indicate complete failure. We agree with the conclusions from the Swiss studies 
that prohibiting cannabis use through the application of criminal law appears to 
have little, if any, influence on levels of use. 

One may think the situation would be worse if not for current anti-drug action. 
This may be so. Conversely, one may also t h k  that the negative impact of anti-drug 
programs that are currently centre stage are greater than the positive effect, specifically 
non-compliance with laws inconsistent with majority attitudes and behaviour. 

One of the reasons for this fdure is the excessive emphasis placed on criminal 
law in a context where prohibition of use and a drug-free society appear to remain the 
omnipresent and determining duection of current public policies. 

Does this mean nothing can be done? We do not believe so. Does it mean market 
forces should be allowed to rule as if drugs were goods like any other commodity, a 
solution suggested by some free-market advocates?lb Certainly not. Psychoactive 
substances, includmg cannabis, alcohol, and medications, are not ordmary commodities. 
Although cannabis (see Chapter 7) does not have the deleterious effects that some 
people claim and is in some respects a less harmful substance than tobacco, it must be 
the subject of regulation and government intervention. 

The question raised by the patent and costly failure in human, social, and 
economic terms of Canada's public policy kec t ion  to date, is what should be the 
direction and components of public policy on cannabis and, as a corollary, the role and 
duection of legislation. This is what is cbscussed in the following sections. 

16 For example, economist Milton Friedman. 
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GENERAL ECONOMY OF A PUBLIC POLICY O N  CANNABIS 

We are fully aware of the somewhat artificial dstinction imposed by our mandate 
between cannabis and its derivatives and other psychoactive substances. Different 
substances lead to dfferent types of uses. This is as true of cannabis as it is of alcohol, 
medcations, cocaine, or ecstasy. The uses &ffer with the substance-cannabis 
consumption &ffers from consumption of medications or even alcohol. There is 
nonetheless a common basis to the non-medical uses of psychoactive substances, 
which are primarily seen as a source of pleasure, even a method of enhancing awareness 
and the senses. There are of course other forms of use: abuse, for example, is not 
based on pleasure but rather a physiological and psychological mechanism symptomatic 
of loss of control, even &stress. Nevertheless, throughout history human beings have 
consumed psychoactive substances for reasons relating to self-liberation. 

Uses also cbffer for a given substance. Cannabis use, origmally associated with 
self-medxation and religious rites, in twentieth century western societies became an 
expression of a counter culture and the hippie movement, before becoming a 
recreational drug. Although most cannabis use is self-regulated, in some cases, when 
associated with at-risk behaviour, use can lead to abuse. 

For public policy on psychoactive substances to adequately encompass the 
common dunensions of substance use, it must be integrated, yet flexible enough to 
allow for approaches that are adapted to dtfferent substances. 

An integrated public policy on drugs would be administered by a decision-making 
body capable of making h k s  between the substances and their uses so as to propose a 
meaning to different drug uses. A public policy on drugs revolves around the varying 
uses made of drugs and not on the substances themselves. In other words, an 
approach more like that taken by France's Mission interminste'm'eIIe instead of an approach 
by multiple decision-making bodies, each one operating in a functional silo, in 
competition with the others as in the States, or for that matter in Canada, where illegal 
drugs, tobacco and alcohol are handled by hfferent agencies. 

An adaptable policy would be able to propose, define and develop tools suited 
to the various substances. Abuse of cigarettes causes lung cancer, not death due to 
impaired driving. Some mehcations, however, do lead to fatal accidents. Cannabis 
may be associated with both problems: cancer related to combustion, and hlghway 
accidents related to psychomotor effects. We must be in the position to understand 
what is specific to a given substance and what is common to a variety of substances. 

A public policy, both integrated and adaptable must aim for knowledge of the 
relationship between substances and methods and contexts of use, in order to define 
the determining factors that separate non-problematic self-regulated consumption, 
from at-risk behaviour, and excessive use and related problems. There are two broad 
types of problems: the first affect user health, the second the health and safety of 
others; they must be dealt with in cbfferent ways. Certain measures must be 
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preventive-inform users of risks and, specifically, help individuals recognize the signs 
of at-risk behaviour that can lead to problems. .Those who consistently smoke between 
three and five cigarettes a day, something vel? few tobacco consumers may be able to 
do, are probably at no greater risk of lung cancer than non-smokers. Learning to 
manage consumption, recognizing the dangers, and having the means and the tools to 
do so are key. Other methods are dissuasive in nature: where drinkmg and driving are 
involved for example. Finally, some measures are curative: whatever the substance, 
from simple aspirin to heroin, for all kinds of reasons that pre-date consumption of the 
substance itself, some inlviduals consume abusively in a way that leads to health 
problems. The tools for treatment and cure must be available. 

Thus, and this is the third criterion, a public policy on psychoactive substances 
must primarily be a public health policy: prevention, abuse deterrence, and treatment 
are the three prongs of  public health intervention. A public health policy does not 
attempt to oblige people to live healthy lives or to have the community decide 
indmidual behaviour for some elusive public good. What we envision is a public health 
policy that contributes to reducing the risks relating to the different uses of different 
substances. A public health policy on psychoactive substances is thus a risk reduction 
policy. 

Harm reduction approaches have been associated with needle exchange or the 
prescription of methadone or heroin. Some think that harm reduction policies rely too 
heavily on a medical model, simply softening the negative effects of an otherwise 
prohibitionist regime.17 Harm reduction has been described as a "transition doctrine, 
contradict091 and amb&uou.r, with the ambZgui9 enabling .unlimited adaption." [Translation] 18 

Even worse, accordmg to American psychiatrist Thomas Szasz, it is a morally 
repugnant position reflecting government therapeutic paternalism.19 

We believe that what is essential is recognition that (1) use of psychoactive 
substances cannot be eliminated, it is part of the human experience and not all use is 
abuse-whatever the substance-and (2) all substances can have negative 
consequences for both the user and society, m a h g  it advisable to contribute to 
indmidual and community well-being by providing information, abuse prevention tools 
and a treatment infrastructure. Recognition that an indmidual is no less a citizen, 
indeed no less a good citizen, because he chooses to smoke cannabis rather than drink 
alcohol, or chooses to use rather than abstain, but that indrviduals and societies, 
according to the circumstances and method of consumption, will have dfferent needs 
is the key. 

A public policy on drugs does not target users: its implementation embraces 
them. For too long, in any lscussion of illegal drugs, includmg cannabis, the focus has 
been on understanding the characteristics specific to consumers, as if they had some 

17 For example, critical assessment in Caballero and Bisiou, pages 114-1 15. 
18 Ibid, page 116. 
19 Ibd., page 120 
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feature Istinguishing them fundamentally from users of tobacco, alcohol, or 
psychotropic meIcations for non-meIcal use. Although problem users may indeed 
have common characteristics, it is neither the substance nor being a user that is the 
question: other factors underlying development of at-risk behaviour should be given 
more attention. 

Some people told us that harm and risk reduction policies, or for that matter 
decriminalizing cannabis, would "trivialize" its use. On  the contrary, thls is 
normalization, not trivialization. Excessive use of any substance is harmful: all 
substances may endanger user health, even coffee. Normalizing the use and the user 
does not mean trivializing them. A public policy on drugs aims to normalize uses of 
psychoactive substances: that implies not marginalizing users, while at the same time 
not trivializing use and shrugging our shoulders, ignoring the dangers specific to 
various substances. 

To summarize: a public policy on psychoactive substances must be both 
integrated and adaptable, target at-risk uses and behaviours and abuses taking a 
public health approach that neither trivializes nor marginalizes users. 
Implementation of such a policy must be multifaceted, as we d see now. 

COMPONENTS OF A PUBLIC POLICY 

The public policies described in the precedmg chapter, as well as the policies of 
Denmark, Portugal, and Mexico, have a number of elements in common: they rely on a 
strong decision-makmg body, promote interconnection and multiple viewpoints, aim at 
national consensus on clear and measurable objectives, and rely on independent 
knowledge and assessment tools. 

Stron~ decision-rnakYnp bodv 

One may Isagree with the political orientation of the American Office of 
National Drug Control Policy (ONDCP); but no one can deny the office gives strong 
drrection to American national policy on drugs. Although one may be critical of the 
structural rigidrty of the French Mision inteministe'm'eIIe (MILDT), or its timidity with 
respect to legislative debate, however, one cannot help but agree that the MILDT has 
strongly influenced French policy and practice in the past five years. Each country 
covered in the precedmg chapter has a highly visible, well-known decision-making body 
that has undeniable legitimacy and methods of action that meet expectations. 

In our opinion, the question of drugs, inasmuch as it is broader than the 
jurisdiction of a single government department or level of government, inasmuch as it 
refers to our collective ways of relating to society and others, and especially inasmuch 
as it demands both integration and Ifferentiation, must be governed by an agency that 
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is not accountable to a particular department and can define duection for (not enforce 
dktats on) all players. 

Interconnection 

The policies on psychoactive substances are the concern of educators and 
therapists, police officers and anthropologists, diplomats and local associations and, of 
course, users. The abhty to tie things together for knowledge and comprehension 
purposes supposes an abhty to h k  specialties, administrations, indwiduals. This is the 
meaning of interconnection that a public policy must be capable of makmg. 

A shared definition of shared obiectives 

In Chapters 11 and 18, we saw that federal policy on drugs, in addrtion to lacking 
rigour and clarity, means and infrastructures, is not a national policy. This does not 
mean there is no place for specific approaches by the provinces and territories that 
make up the Canalan mosaic. However, if a common culture on drugs is to emerge, if 
we are to better understand behaviours of use through geographic comparison, if 
players are to benefit from the experience of others, tools must be developed for the 
joint definition of shared objectives. 

Moreover, the ability-and the will-to define objectives is the foundation of any 
future evaluation to determine whether or not the action taken is in sync with the 
objectives and is effective; in short, defining objectives is necessary because we must be 
able to assess the impact of what we do. 

Information tools 

A public policy must also rest on knowledge. Many witnesses, from all over, told 
us this. European Union member countries, the United States and Australia have 
developed powerful knowledge tools, specifically agencies that monitor drugs and drug 
addictions. These monitoring agencies, most of them independent of the government 
and political influence, are capable of measuring changing trends and forms of use of 
various substances, understanding emerging trends and new products, even assessing 
public policies. We are unable to see how Canada can fail to develop a national 
knowledge tool on psychoactive substance use. 
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LEGISLATIVE OPTIONS 

So what do we do with the legislation? Legislation stems from public policy 
duection, which it supports and completes; it is a means, not an end. 

Cannabis debates are highly contaminated by lscussions on decriminalization, 
depenalization, legalization. The terms are frequently poorly understood, especially as 
they are not necessarily clear. This section defines each key term in the debate and 
suggests inlcators that can be used to assess each option. 

Decriminalization or de~enalization 

The United Nations Drug Control Programme (UNDCP) glossary of terms on 
drugs gives the following definitions of the two terms. 

Decnminaliza tion or depena fiza tion 
Removal of  pezzal contmls and mcmminaL sanctions in relatioon to an activig, which however remains 
prohibited and sz15ect to non-penal regulations and sanctions (e.g., administrative sanctions such as the 
removal o f  driving licence). 

Under the yrohibition with nvilpenalties " option, the penalties for the possession o f  amounts of dngs 
deemed in law as being for personal me are still illegal but are dealt with 5 l_ym'G sanctions such as 
infringemeet notices which attract a monetay penalp, rather than criminal sanctions such as a 
crimnal record or imp?i.wnment. T&calb, the harder criminalpenalties still @pb to the more serious 
oflences ofpossession, sz@p&, manzffacture or cultiuation of amoztnts of the dng deemed in law to be+r 
traficking or commernalpzzt7pose.s. 20 

For Caballero and Bisiou, depenalization means essentially removing drugs from 
the field of criminal law. They lstinguish between total depenalization and 
depenalization of use.21 The first removes all control except free-market forces. This is 
a far cry from the UNDCP definition. Depenalization of use corresponds more closely 
to decriminalization as defined by UNDCP. It is also the definition given by the 
European Monitoring Centre for Drugs and Drug Adlction. 

Possessing or holdrng cannabis for personal use has been decriminalized in 
Germany, Australia, Spain, Italy, Portugal, the Netherlands, and some American states. 
The resemblance ends there because each country has slightly lfferent way of reaching 
the goal. In Australia and the American states where possession of cannabis has been 
decriminalized, possession remains dlegal and subject to a fine. In Germany, the 

20 UN Office for Drug Control and Crime Prevention (2000) Demand Reduction. A G l o s ~ a ~  o f  Terms. 
Vienna: author, page 18. 
21 Caballero and Bisiou, opd,  page 117. 
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constitutional court has ruled that prosecution for possession of small quantities of 
cannabis contravenes basic rights and is unjustified. In Spain and Italy, possession of 
small amounts of cannabis is not an offence and consumption is authorized except in 
public places. However, as in Portugal, individual possession of cannabis is subject to 
an administrative penalty (fine in Spain and Portugal; suspended licence in Italy).22 In 
the Netherlands, the possession offence has never been repealed, although use and 
certain types of sale (coffee shops) are tolerated. 

In all cases, decriminalization is partial. It is sometimes de jure (Spain, Italy, 
Portugal) and sometimes de facto (the Netherlands, Denmark). 

In Canada, some authors have written in favour of decriminalizing cannabis. One 
of the best known papers on this option may be that published by the policy committee 
of the CanaAan Centre on Substance Abuse.23 The authors identify four options for 
decriminalization: 

Fines under the Controlled Dmgs and Snb~tances A c t  (CDSA) excludmg 
incarceration as a possible sanction. The option retains the illegality of 
cannabis possession and related criminal record consequences. 
Civil offence: here again the sanction is a fine, although the option &ffers 
from the first in that cannabis possession is no longer sanctioned under the 
CDSA, but subject to a sanction under the Contraventions Act. 
Alternative measures (or Aversion): under this option, possession remains a 
punishable criminal offence, but sanctions are suspended if the offender 
agrees to another form of "treatment" or community service. Drug 
treatment courts are a form of alternative measure. 
Transfer to the provinces: under this approach, the provinces would be free 
to adopt the control measures they deem necessary (with the exception of 
criminal measures which are exclusively federal). However, it is drfficult to 
understand the reasoning of the authors on this approach as it is more a 
form of legalization than decriminahation. 

In Quebec, the Comite' permanent de lzatte a la toxicomanie (CPLT) has made a 
recommendation proposing diversion measures when deemed appropriate by the 
authorities.24 The CPLT defines &version as the "exern'se, b~ the Crown prosecutor, o f a  
discretionay power enabling him to desist from prosecuting the ofender and instead appb ahernate 
measures" [Translation].25 However, &version may be gven a broader defmition, in 

22 See EMCDDA (2001) Den'minalisation in E m p e  ? Recent Developments in L g a l  Approaches to Dmg Use. 
Lisbon: author, available on h e  at www.emcdda.org 
23 Fischer et a!., (1998) "Cannabis Use in Canada: Policy Options For Control.' Polig Options. 
October. 
24 Comite'pemanent de lutte a la toxicamanie (1 999) Avis sur la dej.udiciarisation de la possession simpe de cannabis. 
Montreal: CPLT. 
25 Ibd ,  page 2. 
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which the discretionary power is exercised by the police prior to a charge, giving a 
consumer a simple warning. The CPLT opinion notes the following. 

Cannabis related offences account for at least 60% of offences under the 
CDSA, with possession the most frequent. 

The number of offences for possession of cannabis is rising, whereas the 
proportion that lead to prosecution is falling, even though such prosecution 
remains in a majority (approximately 60% of 1997 cases). 

The practice of laying charges and applying alternative measures varies 
among regions of Canada and within Quebec. 

Most sentences handed down by the courts are fines. 

This timid recommendation refuses to take a systematic approach and even links 
cannabis consumption to delinquent or criminal activities, relating risk to consumption 
of products with a high THC concentration, as if consuming spirits should be subject 
to stronger measures than drinking wine. 

The term "decriminalization" is obviously loaded with contradctions. Even 
though the term purports to remove it from the ambit of criminal law, cannabis 
consumption remains dlegal. The sanction may be less severe, but a sanction s d l  
applies, one that, in some cases, can have the same impact as a criminal sanction and 
entail even greater discrimination: a young or disadvantaged person unable to pay the 
fine faces a far greater risk of ending up in prison than an adult or socially secure 
inhvidual. As explained to the Committee by Dr. Kendall: 

However, a cazttionary note shodd be sounded. If Canada did adopt this recommendation, we shoztld be 
concerned and t h u  take steps to avoid the situation in Australia, or to repeat that situation, where the 
ihposition o f  a canna& expiation program acttlab led to a net widening efect, became the police now 
ticketed individuals that t h y  hadpreviousb ignored M a 9  of those so ticketed failed to appear to p q  
their fines, and subseqzient numbers entered the mCTZmiinaljzistice qsstemfor non-pqment ofJm and 
strbseqzientb received eriminal convictions. There u/as an zinintended result in that the number ofpersons 
crzminalized is as large, orperhaps larger, than b@re the measure was ihplemented 26 

In spite of its merits and success, the Dutch system of controlled cannabis sale, a 
form of de facto decriminahation, has no way of regulating production and distxibution, 
whch is sull controlled at least in part by organized crime, or exercising quality control, 
specifically the concentration of THC. 

In the opinion of some authors, decriminalization is in fact simply less severe 
prohibition.27 In other words, in the guise of a socially responsible and rational 

2-r. Perry Kendall, Medical Health Officer for the Government of British Columbia, testimony 
before the Special Senate Committee on Illegal Drugs, Senate of Canada, First session, Thirtyseventh 
Parliament, September 17,2001, Issue 6, page: 40. 
27 MacCoun, R., Reuter, P. and T. S c h e h g  (1996) "Assessing alternative drug control regimes." 
Journal ofPo& Anabsis and Management. Vol15, no 3, page 332. 
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measure, decriminalization in fact furthers a prohibitionist logic. Same grounds, 
dfferent form. This model has no greater capacity for prevention or education than a 
strict prohibition model. Even worse, the prohibition model is based on clear and 
consistent theory, whereas the same cannot be said of decriminalization as an approach. 

Some d say that decriminalization is a step in the right duection, one that gives 
society time to become accustomed to cannabis, to convince opponents that chaos will 
not result, to adopt effective preventive measures. We believe however that this 
approach is in fact the worst-case scenario, depriving the State of a regulatory 
tool needed in dealing with the entire production, distribution, and 
consumption network, and delivering a rather hypocritical message at the same 
time. 

Le~alization 
The United Nations glossary of terms defines this term as follows. 

Legalization 
Removal of the prohibition over a previous& il6n't activig, e.g., non-medical trade or consumption of 
p@vactive substances. It does not necessdn'b ikpb the removal o f  all controls over sucb activig~ (e.g. 
 stricti ion on sale to mirzors). 28 

The term "legali~ation~~ is equivalent to Caballero and Bisiou's concept of 
depenahation, although it does not rely solely on market forces but includes a form of 
regulation entadmg some restrictions. To quote: 

Controlled legali?ation is a s_stem that aims to replace existingprohibition of dmgs 6_ replation oftheir 
productiorz, trade, and we with a view to restn'cting abuse that can damage son'eg (. . .) unlike 
dtpenakyation, penal law retains its role in preventing damage to thirdpadies users (dmnkenness) or 
producers (contraband). flranslation] 29 

No system for controlled legalization of cannabis currently exists. Switzerland 
comes close with its bill to amend the Loi sur les stzptj5ants. This type of regulation is 
nothmg new: colonial opium and kif regulatory bodies operated well into the first half 
of the twentieth century. 

Conversely, legalized systems exist for the manufacture, dwribution, sale and 
production of such products as alcohol, tobacco, and psychotropic me&cations. These 
could be used as a model for regulating the cannabis production chain. 

28 UNDCP (2000) op..cit, page 41. 
29 Caballero and Bisiou, op.n't, page 132. 
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Re-plation 
The United Nations glossary of terms defines regulation as follows: 

Regulation 
The d e s  govenzi~g all aspects of dng contivlpromz&ated pzmz~ant to legiLation. Violation of these 
mles m91 attract cn'mina1' or non-cmininalpenalties, stfch asjnes rand license strspension, depending on 
the seriozmess and the intentional natzme of the violation. 30 

Although one may play with words, regulation is in fact a necessary application of 
any form of control, whether within a system of prohibition or a system of legalisation. 
All consumer products, from the automobiles we drive to the food we eat, are subject 
to some form of regulation. Quality control, environmental standards, compliance with 
industrial standards, regulations on accessibhty-all are forms of regulation essential 
for ensuring no one is poisoned by the food they eat, drives a defective vehicle, or 
plugs in a dangerous appliance. 

Regulation is the most current form of government control; criminal law usually 
intervenes when the controls fad or mandatory standards are not met. 

The same is true of the current international system for controlling narcotics. 
Canadan legislation deals with "controlled" substances. The control system may range 
from prohibition of all non-medcal and non-scientific use (e.g., opium, cocaine, 
cannabis), to less severe control measures that allow accessibility to products deemed 
dangerous, under specific conditions. 

Classification of le~al ~olicv svstems 
MacCoun, Reuter and Schilling examine various systems of legal policy, which 

they drvide into three main types: prohibitionist, controlled access, and regulated access, 
each of which can be broken down further. Their classification system is reproduced 
below.31 

Prohtbitionist systems vary along a number of lines: based on the nature of 
prohibited activity (e.g., possession, use, use in public); based on the severity of 
sanctions (civil penalty, criminal penalty, imprisonment); based on  the severity of 
enforcement (resources, priorities); and based on the capacity to exercise dscretionary 
power (diversion, alternative measures). This makes it clearer why decriminalization 
remains in essence a prohibitionist approach, albeit a less severe one. 

Controlled access systems are in a grey area somewhere between prohibition and 
regulation. In some ways, they are more like prohibition models, particularly by giving 
powers of decision to a physician or pharmacist rather than promoting individual user 
responsibility. This is the medrcal model criticized by Szasz, Caballero and, closer to 
home, Malherbe, in h s  discussion paper on the role of ethics and public health. One 
can see why harm reduction approaches belong in this grey area, somewhere between 

30 UNDCP (2000) oped, page 63 
3' MacCoun and coll., op. d, page 333. [I996 issue vo1.15 not avdable] 
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prohibition and regulation, with the prescription of methadone or heroine for treating 
adhction the perfect example of medical power. 

The third type is the regulatory model that exercises various types of control on 
who (who may purchase, restrictions on minors), what (different accessiblhty levels for 
different substances), how (point of sale, location, requirement for producers and 
vendors) and when (time of day, days of the week). 

Pure prohibition : no use possible (i.e., cannabis) 

Prohibitionist prescription : medcal and scientific 
purposes only 

Treatment : prescription for the treatment of 
dependency (i.e., methadone) 

Regulated prescription : auto administration under 
prescription to treat medical conditions (i.e, Valium) 

Positive licensing : available to any adult with a licence 
to demonstrate his capacity to make responsible use 

Negative licensing : accessible to any adult who has 
not violated some condition (i.e., criminal behaviour) 

Free market for adults : sirmlar to alcohol 

Free market : no regulation (i.e., coffee). 

In our opinion, there are basically only two systems: a prohibition system and 
a legahation system. Both rest on regulation, and the nature and lrection of this 
regulation determines their specific features. 

Prohibitionist systems may be subdvided into criminal and medxal prohibition. 
In the &st case, sometimes referred to as outright prohbition, the justice system 
(police and the courts) is central. In the second, the physician is the key player. In both 
cases, the user is considered a "minor", a person in danger who must be protected from 
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himself. Some call this legal paternalism. Both variations can be more or less strict, 
more or less severe, but rest on the concept that all use that poses a danger to the user 
and society and must be strictly controlled. In this scenario, decriminalization of use 
is a weak variation of prohibition, in the long run entalhg more Asadvantages than 
advantages. In addtion to f h g  to affect the production chain and retaining the Illegal 
aspect, it leaves no room for dispensing information to and promoting responsible 
behaviour by users, or for strong preventive measures. Conversely, the harm 
reduction approach is a strong variation of a prohibition system. While this 
approach recognizes the impossibility of eh ina t ing  the damage done by market 
criminalization, it seeks nonetheless to reduce the negative effects of prohibition on 
users, who are the focus of its main thrust, br  introducing education on drug content 
(for example, analysis of ecstasy consumed at raves). 

Prohibition Svstem 

A prohibition system, whether criminal or medcal, calls for regulation derived 
from criminal law: any interaction with drugs that is not authorized under the medical 
model is punished by a criminal or quasi-criminal penalty. 

The other type of system rests on legalization of cannabis. It can also take 
various forms. 
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Licence for production / distribution 

Free market 

Legalization systems range from issuing a user licence under certain conltions 
(e.g., no criminal record, no dependency problems), to permitting a completely 
uncontrolled free market. 

Criteria for a l e d  ~ o l i c v  on cannabis 

Some stules have explored the question of the comparative effectiveness of 
public policy systems in cost/benefit terms, others in terms of social costs. The first 
type of analysis is impossible simply because no two strategies are lfferent enough for 
purposes of comparison: there is no cannabis regulation model that can be compared 
to a prohibition model. The other approach is to consider the social costs incurred by 
drugs based on a "cost of Illness" model in a "counter-factual" scenario: what would 
happen if there were no consumption of this drug? However, as we saw in Chapter 18, 
it is lfficult to establish the real costs related to cannabis and the response of public 
policy to it, and impossible to determine real social costs. 

The question is whether or not soneo lvotlld be better o$ifthe use o f  one or more curenth illegal dmgs 
was az{thonxed. The answer is on4 ifpubkc well-being is enhanced (or the social cost ofdmgs is redgced). 
N o  otte knows the inlpact on son'al costs of Legadzation of ilkkt dmgs. I f  is impossible to predict the 
impact o f  increased consumption, substitution o f  tobacco and alcoholfor current& illegal dmgs, the lower 
czm-ent negative zinpact athibutable to dmg illegalig and, moreover, the combined zinpact of all these 

factors. The sziperiokg~ o f  neitherprohibition nor legakyation is provable. Franslatiotd 32 

The counter-factual scenario used in stuhes of the social costs of drugs is itself a 
formidable challenge, as it rests on the unproven concept of eralcating consumption 
of a drug. The model is drawn from the field of health, in whch a counter-factual 
model map be legitimate because, in some cases, a disease can be completely or almost 
completely eralcated (e.g., chddhood lseases). It does not apply to drugs, as the 
process is necessarily so hypothetical that one wonders if it is worth the effort. It is one 

32 Ihpp, P., and P. Fenoglio (2000) o p d ,  page 12. 
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thing to try and identify as accurately as possible the diversity of social and economic 
costs incurred by drugs and then reflect on public policy options; it is another to claim 
they can actually be measured. 

MacCoun, Reuter, and S c h e h g  propose two series of criteria, the first 
considering different applications to different substances, the second based on 
acceptable costs and consequences. Using a four-axis matrix, they dtstinguish: 

scope of consequences: community and user health; community and 
indtvidual performance; public order and security; 

potential damage to each of the above; 
those affected by the damage (users, traffickers, f a d y  members, 

employers, neighbours, society); and 
primary source of the damage (substance, legal status, legal intervention). 

How do we make a choice? At the outset, it must be understood that, at the end 
of the line, the decision is necessarily a political one. Epidemiological data on levels 
of use and empirical data on effects and consequences are clear: cannabis is not as 
dangerous a substance as interdiction policies would like us to believe. Comparative 
data on public policies, although more limited, also make it clear that measures 
undertaken under prohibitionist regimes have not been effective. This much said, no 
one can predict what will happen under an alternative regime, such as the regulated 
access model we are proposing. This is why we insist that any comprehensive strategy 
on cannabis must be based on a public health model and involve tools to evaluate its 
implementation and effects. 

Application to cannabis 
We do not have all the empirical data required to make a decision with respect to 

all the potential consequences of dfferent control systems. To produce such data, one 
would have to have experienced the different regimes of cannabis control. Since the 
early twentieth century, various degrees of prohibition are all there has been, however. 

Be that as it may, we would hazard a guess that, even if we did have empirical 
data, in the h a 1  analysis the decisions would sull be political in nature because they are 
basically public policy decisions whch, as discussed in our chapter on guiding 
principles, are not defined on the basis of scientific knowledge alone. 

Nonetheless, if we attempt to apply these criteria to cannabis, we believe that a 
system of regulated access is most hkely to reduce the negative consequences for 
both users and society. 
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Use denied therefore no posstble 
distinction between forms of use 
(use, at-risk use, abuse) 
Difficulties adapting prevention 
to reality due to predominance of 
abstinence 
Health costs due to lack of 
knowledge of forms of use 
Absence of quality control may 
bring about problems 
Difficult for users to recognize 
at-risk use and acknowledge 
possible dependency 

- Possible increase in number of 
users 

- Enhanced recoetion of use and 
ablliw to distinguish between 
forms of use 

- Abhty to promote  reve en ti on not 
based on abstinence 

- Possible increase in health care for 
abusive users resulting from 
increase in number of users 

- Opportunit~. to control and 
THC content 

- Monitoring of at-risk behaviour 
and forms of non-penal treatment 

Enhanced individual performance - 
(e.g., school, professional) if 
prohibition totally successful and 
no substitute exists - 
Users potentially dealing with 
criminal networks - 
Human rights infringements - 
Theoretical decrease in availablltty 
of substance 
Theoretical increase in price of - 
substance - 

Possiblltty of increased negative 
impact on users and their families 
if consurnp tion increases 
Legal access leadmg to normalizing 
and demystifping 
Control over price and availabihty 
Elimination of the negative 
consequences of criminaltzation 
and marginalization of users 
Need to control impaired driving 
Need to maintain restrictions 
regarding sale to minors 

Increased organized crime - Decrease in n o t  elimination 
Sipficant illegal trafficking of---organized crime 
Decreased respect for the law - Increased control over illegal 
Violence in criminal traffickulg 
organizations - Possible increase in the insecurity 

of people residmg near points of 

We are fully aware that our statements with respect to a regulatory system are 
wholly theoretical. We do think, however, that all the data we have collected on 
cannabis and its derivatives provide sufficient ground for our general conclusion that 
the regulation of the production, distribution and consumption of cannabis, as 
part of an integrated and adaptable public policy, best responds to the principles 
of autonomy and governance that foster human responsibility and of the 
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limitation of penal law to situations where there is demonstrable harm to others. 
A regulatory system for cannabis should permit, in particular, : 

more effective targeting of illegal traffic and a reduction in the role 
played by organized crime; 
prevention programs better adapted to the real world and better able 
to prevent and detect at-risk behaviour; 
enhanced monitoring of products, quality and properties; 
better user information and education; 
respect for individual and collective freedoms, and legislation more in 
tune with the behaviour of Canadians. 

In our opinion, Canadian society is ready for a responsible policy of 
cannabis regulation that honours these basic principles. 
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CONCLUSIONS AND RECOMMENDATIONS 

T h e  Senate Special Committee on Illegal Drugs' mandate was to examine 
Canada's public policy approach in relation to cannabis and assess its effectiveness and 
impact in light of the knowledge of the social and health-related effects of cannabis and 
the international context. Over the past two years, the Committee has heard from 
Canalan and foreign experts and reviewed an enormous amount of scientific research. 
The Committee has endeavoured to take the pulse of Canalan public opinion and 
attitudes and to consider the guiding principles that are likely to shape public policy on 
dlegal drugs, particularly cannabis. Our report attempted to provide an update of the 
state of knowledge and of the key issues, and sets out a number of conclusions in each 
chapter. 

This frnal section sets out the main conclusions that emerge from all this 
information and presents the resulting recommendations that derive from the thesis we 
have developed namely: in a free and democratic society, which recognizes 
fundamentally but not exclusively the rule o f  law as the source of  normative 
rules and in which government must promote autonomy insofar as possible and 
therefore make only sparing use of the instruments of  constraint, public policy 
on psychoactive substances must be structured around guiding princ~ples 
respecting the life, health, security and rights and freedoms of individuals, who, 
na tura lly and legitima tely, seek their own well-being and development and can 
recognize the presence, difference and equivalence of  others. 

LE DAIN - ALREADY THIRTY YEARS AGO 

Thirty years ago, the Le Dain Commission released its report on cannabis. This 
Commission had far greater resources than l d  we. However, we had the benefit of a 
much more hghly developed knowledge base and of thirty years' hstorical perspective. 

The Commission concluded that the criminahation of cannabis had no scientific 
basis. Thirty years later, we can confirm this conclusion and add that continued 
criminahation of cannabis remains unjustified based on scientific data on the danger it 
poses. 
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The Commission heard and considered the same arguments on the dangers of 
using cannabis: apathy, loss of interest and concentration, learning Ifficulties. A 
majority of the Commissioners concluded that these concerns, while unsubstantiated, 
warranted a restrictive policy. Thirty years later, we can assert that the studies done in 
the meantime have not confirmed the existence of the so-called arnotivational 
syndrome and add that most studies rule out this syndrome as a consequence of the use 
of cannabis. 

The Commission concluded that not enough was known about the long-term and 
excessive use of cannabis. We can assert that these types of use exist and may present 
some health risks; excessive use, however, is lunited to a minority of users. Public 
policy, we would add, must provide ways to prevent and screen for at-risk behaviour, 
something our policies have yet to do. 

The Commission concluded that the effects of long-term use of cannabis on 
brain function, while largely exaggerated, could affect adolescent development. We 
concur, but point out that the long-term effects of cannabis use appear reversible in 
most cases. We not also that adolescents who are excessive users or become long-term 
users are a tiny minority of all users of cannabis. Once again, we would add that a 
public policy must prevent use at an early age and at-risk behaviour. 

The Commission was concerned that the use of cannabis would lead to the use of 
other drugs. Thirty years' experience in the Netherlands Isproves this very clearly, as 
do the liberal policies of Spain, Italy and Portugal. And here in Canada, despite the . 
growing increase in cannabis users, we have not had a proportionate increase in users 
of hard drugs. 

The Commission was also concerned that: legalization would mean increased use, 
among the young, in particular. We have not legalized cannabis, and we have one of 
the highest rates in the world. Countries adopting a more liberal policy have, for the 
most part, rates of usage lower than ours, which stabilized after a short period of 
growth. 

Thirty years later, we note that: 

G Billions of dollars have been sunk into enforcement without any greater effect: there are 
more consumers, more regular users and more regular adolescent users; 

G Billions of dollars have been poured into enforcement in an effort to reduce supply, without 
any greater effect: cannabis is more available than ever, it is cultivated on a large scale, 
even exported, swelling coffers and making organized crime more powerful; and 

P There have been tens of thousands of arrests and convictions for the possession of 
cannabis and thousands of people have been incarcerated; however, use trends remain 
totally unaffected and the gap the Commission noted between the law and public 
compliance continues to widen. 

It is time to recognize what is patently obvious: our policies have been ineffective, 
because they are poor policies. 
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INEFFECTIVENESS OF THE CURRENT APPROACH 

No clearly defined federal or  national strategy exists. Some provinces have 
developed strategies while others have not. There has been a lot of talk but little 
significant action. In the absence of clear indcators accepted by all stakeholders to 
assess the effectiveness of Canadan public policy, it is difficult to determine whether 
action that has been taken is effective. Given that policy is geared to reducing demand 
(i.e. drug-use rates) and supply (by reducing the availability of drugs and pushing up 
drug prices), both these indicators may be used. 

A look at trends in cannabis use, both among adults and young people, forces us 
to admit that current policies are ineffective. In chapter 6, we saw that trends in 
drug-use are on the increase. If our estimates do indeed reflect reality, no fewer that 2 
d o n  Canadians aged between 18 and 65 have used cannabis at least once over the 
past 12 months, while at least 750,000 young people between the ages of 14 and 17 use 
cannabis at least once per month; one third of them on a dady basis. This proportion 
appears, at least in the four most highly-populated provinces, to be increasing. 
Statistics suggest that both use and at-risk use is increasing. 

Of course, we must clearly establish whether the ultimate objective is a drug-free 
society, at least one free of cannabis, or whether the goal is to reduce at-risk behaviour 
and abuse. This is an area of great confusion, since Canachan public policy continues to 
use vague terminology and has failed to establish whether it focuses on substance abuse 
as the English terminology used in several documents seems to suggest or on drug- 
ad&ction as inchcated by the French terminology. 

It is all very well to criticize the "trivialization" of cannabis in Canada to 
"explain" increases in use but it must also be established why, if h s  is indeed the case, 
this trivialization has occurred. It is also important to identify the root cause of this 
trivialization against a backdrop of mainly anti-drug statements. The courts and their 
lenient attitude might be blamed for this. Perhaps the judciary is at the forefront of 
those responsible for cannabis policies and the enforcement of the law. It must also be 
determined whether sentences are really as lenient as some maintain. A major issue to 
be addressed is whether harsher sentences would indeed be an effective deterrent given 
that the possibility of being caught by the police is known to be a much greater 
deterrent. Every year, over 20,000 Canachans are arrested for cannabis possession. This 
figure might be as high as 50,000 dependmg on how the statistics are interpreted. T h s  
is too h g h  a number for this type of conduct. However, it is laughable number when 
compared to the three d o n  people who have used cannabis over the past 12 months. 
We should not think that the number of arrests might be significantly increased even if 
bdhons of extra dollars were allocated to police enforcement. Indeed, such a move 
should not even be considered. 

A look at the availabihty and price of drugs, forces us to admit that supply- 
reduction policies are ineffective. Throughout Canada, above all in British Columbia 
and QuCbec, the cannabis industry is growing, flooding local markets, irritating the 
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United States and h i n g  the pockets of criminal society. Drug prices have not fallen 
but quality has improved, especially in terms of THC content - even if we are sceptical 
of the reported scale of this improvement. Yet, police organizations already have 
greater powers and latitude - especially since the September 11, 2001 tragedy - in 
relation to drugs than in any other criminal matter. In adhtion, enforcement now 
accounts for over 90 '/a of all dlegal drug-related spendmg. To what extent do we want 
to go further down this road? 

Clearly, current approaches are ineffective and inefficient - it is throwing 
taxpayers' money down the drain on a crusade that is not warranted by the danger 
posed by the substance. It has been maintained that drugs, includmg cannabis, are not 
dangerous because they are dlegal but rather dlegal because they are dangerous. This is 
perhaps true of other types of drugs, but not cannabis. We should state this clearly 
once and for all, for public good, stop our crusade. 

PUBLIC POLICY BASED O N  GUIDING PRINCIPLES 

However much we might wish good health and happiness for everyone, we all 
know how fragde both are. Above all, we reahe that health and happiness cannot be 
forced on a person, especially not by criminal law based on a specific concept of what 
is morally right. No matter how attractive calls for a drug-free society might be, and 
even if some people might want others to stop smokmg, drinking alcohol, or smoking 
joints, we all realize that these activities are well and truly part of social reality and the 
history of humankmd. 

Consequently, what role should the State play? It should neither abdcate 
responsibility and allow drug markets to run rife, nor should it impose a particular way 
of life on people. Instead, we have opted for a concept whereby public policy 
promotes and supports freedom for individuals and society as a whole. For 
some, this would undoubtedly mean avoidmg drug use. However, for others, the road 
to freedom might be via drug use. For society as a whole, this concept means a State 
that does not hctate what should be consumed and under what form. Support for 
freedom necessarily means flexibhty and adaptabhty. It is for this reason that public 
policy on cannabis has to be clear while at the same time tolerant, to serve as a p d e  
while at the same time avoidmg imposing a single standard. Ths concept of the role of 
the State is based on the principle of autonomy and individual and societal 
responsibility. Indeed, it is much more dfficult to allow people to make their own 
decisions because there is less of an dlusion of control. It is just that: an Illusion. We are 
all aware of that. It is perhaps sometimes comforting, but is lrkely to lead to abuse and 
unnecessary suffering. An ethic of responsibdity teaches social expectations (not to use 
drugs in public or sell to children), responsible behaviour (recopzing at-risk behaviour 
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and being able to use moderately) and supports people facing hardship (providmg a 
range of treatment). 

From this concept of government action ensues a h t e d  role for criminal law. As 
far as cannabis is concerned, only behaviour causing demonstrable harm to others 
shall be prohibited: dlegal trafficking, selling to minors, impaired driving. 

Public policy shall also draw on available knowledge and scientific research but 
without expecting science to provide the answers to political issues. Indeed, scientific 
knowledge does have a major role to play as a support tool in decision-making, at 
both an individual and government level. Indeed, science should play no greater role. It 
is for this reason that the Committee considers that a drug and dependency observatory 
and a research program should be set up: to help those decision makers that d come 
after us. 

A CLEAR AND COHERENT FEDERAL STRATEGY 

Although the Committee has focused on cannabis, we have nevertheless observed 
inherent shortcomings in the federal drug strategy. Quite obviously, there is no real 
strategy or focused action. Behind the supposed leadership provided by Health Canada 
emerges a lack of necessary tools for action, a patchwork of ad hoc approaches from 
one substance to another and piecemeal action by various departments. Of  course, co- 
orha t ing  bodies do exist, but without real tools and clear objectives, each focuses its 
action accordmg to its own particular priorities. T h s  has resulted in a whole series of 
funded programs developed without any tangible cohesion. 

Many stakeholders have expressed their frustration to the Committee at the jig- 
saw of seemingly evanescent pieces and at the whole gamut of incoherent decisions, 
which cause major friction on the front h e s .  Various foreign observers also expressed 
their surprise that a country as rich as Canada, which is not immune to psychoactive 
substance-related problems, did not have a "champion", a spokesperson or a figure of 
authority able to fully grasp the real issues while at the same time obtaining genuine 
collaboration of all stakeholders. 

It is for this reason that we are recommending the creation of the position of 
National Advisor on Psychoactive Substances and Dependency to be attached to the 
Privy Council. We do not envisage this as a super body responsible for managing 
psychoactive substance-related budgets and action. In fact, we favour an approach 
slrnilar to that of the Mission interministe'nelle a la drogue et 2 la toxicomanie in France over 
one modelled on the United States' Office of National Drug Control Policy. The 
Advisor would have a small dedcated staff, with the majority of staff loaned from the 
various federal departments and bodies concerned by the drugs issue. 

The Advisor would be responsible: for advising the Cabinet and the Prime 
Minister on national and international psychoactive substance-related issues; for 
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ensuring co-ordination between federal departments and agencies; for overseeing the 
development of federal government psychoactive substance-related objectives and 
ensuring these objectives are satisfied; and to serve as a Canadian Government spokes- 
person on psychoactive substance-related issues at an international level. 

Recommendation 1 
The Committee recommends that the-position of National Advisor on 
Psychoactive Substances and Dependency be created within the Privy 
Council Office; that the Advisor be supported by a small secretariat 
and that federal departments and agencies concerned by 
psychoactive substances second, upon request, the necessary staff. 

NATIONAL STRATEGY SUSTAINED BY ADEQUATE RESSOURCES AND TOOLS 

A federal policy and strategy do not in themselves make a national strategy. 
Provinces, territories, municipalities, community organizations and even the private 
sector all have a role to play in accordance with their jurisdxtion and priorities. This is 
necessary and this dwersity is worth encouraging. However, some harmonization and 
meaningful discussion on practices and pitfalls, on progress and setbacks, and on 
knowledge, are to be encouraged. Apart from the resource-starved piecemeal action of 
the Canadan Centre on Substance Abuse, there are all too few opportunities and 
schemes to promote exchanges of this type. The current and future scale of drug 
and dependency-related issues warrants the Canadian Government earmarking 
the resources and developing the tools with which to develop fair, equitable and 
well-thought out policies. 

Like the majority of Canadian and foreign observers of the drug situation, we 
were struck by the relative lack of tools and measures for determining and following up 
on the objectives of public psychoactive substance policy. One might not agree with 
the numbers-focused goals set out by the Office of National Drug Control Policy for 
the reduction of drug use or for the number of drug treatment programs set up and 
evaluated. However, we have to admit that at least these figures serve as guidelmes for 
all stakeholders and as benchmarks against which to measure success. 

S d a r l y ,  one might not feel totally comfortable with the complex Australian 
goal-definition process, whereby the whole range of partners from the various levels of 
government, organizations and associations meet at a conference every five years. 
However, at least those goals agreed upon by the various stakeholders constitute a c lea~ 
reference framework and enable better harmonization of action. 
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The European monitoring system with its focal points in each European Union 
country under the European Monitoring Centre for Drugs and Drug Addrction 
umbrella night seem cumbersome; and the American system of conducting various 
annual epidemiological studies might appear expensive. We might even acknowledge 
that there are problems with epidemiological studres, which are far from providmg a 
perfect picture of the psychoactive substance-use phenomena. However, at least these 
tools, referred to and used throughout the Western world, enable the development of a 
solid information base, with which to analyse historical trends, identify new drug-use 
phenomena and react rapidly. In addtion, it allows for an assessment of the relevance 
and effectiveness of action taken. No system of this type exists in Canada, wluch is the 
only industrialized Western country not to have such a knowledge structure. 

It is for these reasons that the Committee recommends that the Government of 
Canada support various initiatives to develop a genuine national strategy. Firstly, the 
Government should call a national conference of the whole range of partners with a 
view to setting out goals and priorities for action over a five-year period. This 
conference should also identify indrcators to be used in measuring progress at the end 
of the five-year period. Secondly, the Canadran Centre on Substance Abuse needs to be 
renewed. Not only does this body lack resources but it is also subject to the vagaries of 
political will of the Minister of Health. The Centre should have a budget in proportion 
with the scale of the psychoactive substance problem and should have the 
independence required to address tlus issue. Lastly, a Canadran Monitoring Agency on 
Drugs and Dependency should be created within the Centre. 

Recommendation 2 
The Committee recommends that the Government of Canada 
mandate the National Advisor on Psychoactive Substances and 
Dependency to call a high-level conference of key stakeholders from 
the provinces, territories, municipalities and associations in 2003, to 
set goals and priorities for action on psychoactive substances over a 
five-year period. 

Recommendation 3 
The Committee recommends that the Government of Canada amend 
the Canadian Centre on Substance Abuse enabling legislation to 
change the Centre's name to the Canadian Centre on Psychoactive 
Substances and Dependency; make the Centre reportable to 
Parliament; provide the Centre with an annual basic operating budget 
of 15 million dollars, to be increased annually; require the Centre to 
table an annual report on actions taken, the key issues, research and 
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trends in the federal Parliament and provincial and territorial 
assemblies and legislatures; mandate the Centre to ensure national 
co-ordination of research on psychoactive substances and 
dependency, and to conduct studies into specific issues; and mandate 
the Centre to undertake an assessment of the national strategy on 
psychoactive substance and dependency every five years. 

Recommendation 4 
The Committee recommends that in the legislation creating the 
Canadian Centre on Psychoactive Substances and Dependency, the 
Government of Canada specifically include provision for the setting 
up of a Monitoring Agency on Psychoactive Substances and 
Dependency within the Centre; provide that the Monitoring Agency 
be mandated to conduct studies every two years, in co-operation with 
relevant bodies, on drug-use trends and dependency problems in the 
adult population; work with the provinces and territories towards 
increased harmonization of studies of the student population and to 
ensure they are carried out every two years; conduct ad hoc studies on 
specific issues; and table a bi-annual report on drug-use trends and 
emerging problems. 

A PUBLIC HEALTH POLICY 

When cannabis was listed as a prohibited substance in 1923, no public debate or 
lscussion was held on the known effects of the drug. In fact, opinions expressed were 
&sproportionate to the dangers of the substance. Half a century later, the Le Dain 
Royal Commission of Inquury on the Non-Medical Use of Drugs held a slightly more 
rational debate on cannabis and took stock of what was known about the drug. 
Commissioners were dtvided not so much over the nature and effects of the drug but 
rather over the role to be played by the State and criminal law in addressing public 
health-related goals. Thirty years after the Le Dain Commission report, we are able to 
categorically state that, used in moderation, cannabis in itself poses very little 
danger to users and to society as a whole, but specific types of use represent 
risks for users. 

In addttion to being ineffective and costly, criminalization leads to a series of 
harmful consequences: users are margmalized and exposed in a discriminatorily faslvon 
to the risk of arrest and to the criminal justice system; society sees organized crime 
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enhance their power and wealth by benefiting from prohibition; and governments see 
their ablltty to conduct prevention of at-risk use drminished. 

We would add that, even if cannabis were to have serious harmful effects, 
one would have to question the relevance of using the criminal law to limit these 
effects. We have demonstrated that criminal law is not an appropriate governance tool 
for matters relating to personal choice and that prohibition is known to result in harm 
which often outweighs the desired positive effects. However, current scientific 
knowledge on cannabis, its effects and consequences are such that this issue is not 
relevant to our discussion. 

Indeed available data inhcate that the scale of the cannabis use phenomenon can 
no longer be ignored. Chapter 6 indxated that no fewer than 30 O/o of Canadians have 
experimented with cannabis at least once in their lifetime. In all probability, this is an 
underestimation. We have seen that approximately 50 O/O of high school students have 
used cannabis within the past year. Nevertheless, a high percentage of them stop using 
and the vast majority of those who experiment do not go on to become regular users. 
Even among regular users, only a small proportion develop problems related to 
excessive use, whch may include some level of psychological dependency. 
Consumption patterns among cannabis users do not inevitably follow an upward curve 
but rather a series of peaks and lulls. Regular users also tend to have a high 
consumption rate in their early twenties, which then either drops off or stabilizes, and 
in the vast majority of cases, ceases altogether in their thirties. 

All of this does not in any way mean, however, that cannabis use should be 
encouraged or left totally unregulated. Clearly, it is a psychoactive substance with some 
effects on cognitive and motor functions. When smoked, cannabis can have harmful 
effects on the respiratory airways and is potentially cancerous. Some vulnerable people 
should be prevented, as much as possible, from using cannabis. This is t lx case for 
young people under 16 years of age and those people with particular conditions that 
might make them vulnerable (for example those with psychotic pre&spositions). As 
with alcohol, adult users should be encouraged to use cannabis in moderation. Given 
that, as for any substance, at-risk use does exist, preventive measures and detection 
tools should be established and treatment initiatives must be developed for those who 
use the drug excessively. Lastly, it goes without saymg that education initiatives and 
severe criminal penalties must be used to deter people from operating vehicles under 
the influence of cannabis. 

As for any other substance, there is at-risk use and excessive use. There is no 
universally accepted criterion for determining the line between regular use, at-risk use 
and excessive use. The context in which use occurs, the age at which users were 
introduced to cannabis, substance quality and quantity are all factors that play a role in 
the passage from one type of use to another. Chapters 6 and 7 identified various 
criteria, which we have collated in table form below. 
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Pro~osed Criteria for differentia tin^ Use Tmes 

A few times per Spread over 
several years but 
rarely intensive 

a time of high 

If cannabis itself poses very little danger to the user and to society as a 
whole, some types of use involve risks. It is time for our public policy to recogmze 
this and to focus on preventing at-risk use and on providing treatment for 
excessive cannabis users. 

Recommendation 5 
The Committee recommends that the Government of Canada adopt 
an integrated policy on the risks and harmful effects of psychoactive 
substances covering the whole range of substances (medication, 
alcohol, tobacco and illegal drugs). With respect to cannabis, this 
policy shall focus on educating users, detecting and preventing at- 
risk use and treating excessive use. 
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A REGULATORY APPROACH TO CANNABIS 

The prohibition of cannabis does not bring about the desired reduction in 
cannabis consumption or problem use. However, this approach does have a whole 
series of harmful consequences. Users are marginalized and over 20,000 Canadans are 
arrested each year for cannabis possession. Young people in schools no longer enjoy 
the same constitutional and civil protection of their rights as others. Organized crime 
benefits from prohibition and the crirninalization of cannabis enhances their power and 
wealth. It is a well-known fact that society will never be able to stamp out drug use - 
particularly cannabis use. 

Some might believe that an alternative policy signifies abandoning ship and 
giving up on promoting well-being for Canahans. Some might maintain that a 
regulatory approach would fly in the face of the fundamental values of our society. We 
believe, however, that the continued prohibition of cannabis jeopardizes the health and 
well-being of Canadans much more than the regulated marketing of the substance. In 
addtion, we believe that the continued criminalization of cannabis undermines the 
fundamental values set out in the Canadian Charter ofRzghts and Freedoms and borne out 
by the history of a country based on drversity and tolerance. 

We do not want to see cannabis use increase, especially among young people. Of 
note, the data from other countries that we compared in Chapters 6 and 20 indcate 
that countries such as the Netherlands, Australia or Switzerland, which have put in 
place a more liberal approach, have not seen their long-term levels of cannabis use rise. 
The same data also clearly indicate that countries with a very restrictive approach, such 
as Sweden and the United States, are poles apart in terms of cannabis use levels, and 
that countries with sirmlar liberal approaches such as the Netherlands and Portugal are 
also at opposite ends of the spectrum, f a h g  somewhere between Sweden and the 
United States. We have concluded that public policy itself has little effect on cannabis 
use trends and that other more complex and poorly-understood factors play a greater 
role in explaining the variations. 

An exemption regime making cannabis available to those over the age of 16 
would probably lead to an increase in cannabis use for a certain period. Use rates 
would then level out as interest wanes and as effective prevention programs are set up. 
This would then be followed by a roller-coaster pattern of highs and lows, as has been 
the case in most other countries. 

This approach is neither one of total abdication nor a sign of gving up but rather 
a vision of the role of the State and criminal law as developing and promoting but 
not controlling human action and as stipulating only necessary prohibitions 
relating to the fundamental principle of respect for life, others and a harmonious 
community, and as supporting and assisting others and not judging and 
condemning dfference. 

We might wish for a drug-free world, fewer tobacco smokers or alcoholics or less 
prescription drug dependency, but we all know that we shall never be able to eluninate 
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these problems. More importantly, we should not opt to crirninalize them. The 
Committee believes that the same healthy and respectful approach and attitude should 
be applied to cannabis. 

It is for this reason that the Committee recommends that the Government of 
Canada amend the Controlled Dngs and Su1?stances A c t  to create a criminal exemption 
scheme for the production and sale of cannabis under the authority of a licence. 
Licensing and the production and sale of cannabis would be subject to specific 
condtions, that the Committee has endeavoured to specify. For clarity's sake, these 
condtions have been compiled at the end of this section. It should be noted at the 
outset that the Committee suggests that cigarette manufacturers be prohibited from 
producing and selling cannabis. 

Recommendation 6 
The Committee recommends that the Government of Canada amend 
the Controlled Drugs and Substances Act to create a criminal 
exemption scheme. This legislation should stipulate the conditions 
for obtaining licences as well as for producing and selling cannabis; 
criminal penalties for illegal trafficking and export; and the 
preservation of criminal penalties for all activities falling outside the 
scope of the exemption scheme. 

Recommendation 7 
The Committee recommends that the Government of Canada declare 
an amnesty for any person convicted of possession of cannabis under 
current or past legislation. 

A COMPASSION-BASED APPROACH FOR THERAPEUTIC USE 

In Chapter 9, we noted that cannabis has not been approved as a medicinal drug 
in the pharmacologcal sense of the word. In addtion to the inherent difficulties in 
conducting studies on the therapeutic applications of cannabis, there are issues arising 
from the current legal environment and the undoubtedly high cost to governments of 
conducting such clinical studes. 

Nevertheless, we do not doubt that, for some melcal condrtions and for certain 
people, cannabis is indeed effective and useful therapy. Is it more effective than other 
types of melcation? Perhaps not. Can physicians currently prescribe cannabis at a 
known dosage? Undoubtedly not. Should persons suffering from certain physical 
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conditions dagnosed by qualified practitioners be permitted to use cannabis if they 
wish to do so? Of this, we are convinced. 

Regulations made in 2001 by the Health Canada, even though they are a step in 
the right kection, are fundamentally unsatisfactory. They do not facilitate access to 
therapeutic cannabis. They do not consider the experience and expettise available in 
compassion clubs. These regulations only govern marijuana and do not include 
cannabis derivatives such as hashish and cannabis oils. 

It is for these reasons that the Committee recommends that Health Canada 
amend the Marihztdna MedicalAccess Regulations in order to allow compassionate access to 
cannabis and its derivatives. As in the previous chapter, proposed rules have been 
compiled at the end of this chapter. 

Recommendation 8 
The Committee recommends that the Marihuana Medical Access 
Regulations be amended to provide new rules regarding eligibility, 
production and distribution of cannabis for therapeutic purposes. In 
addition, research on cannabis for therapeutic purposes is essential. 

PROVISIONS FOR OPERATING A VEHICLE UNDER THE INFLUENCE OF 

CANNABIS 

In chapter 8, we dlscussed the fact that research has not clearly established the 
effects of cannabis when taken alone on a person's abhty to operate a vehicle. 
Nevertheless, there is enough evidence to suggest that operating a vehicle while under 
the influence of cannabis alters motor functions and effects a person's abhty to remain 
in his or her lane. We have also established that the combined effects of cannabis and 
alcohol impair faculties even more than alcohol taken alone. Epidemiological stu&es 
have shown that a certain number of cannabis users do drive under the influence of the 
substance and that a large proportion of these people, mainly the young, appear to 
believe that cannabis does not impair their abihty to drive. 

This chapter also indicated that no reliable and non-intrusive road-side detection 
tools exist. Saliva-based equipment is a promising development but for the time being, 
provide random results. We have also established that a visual recognition system, 
whch has mainly been developed and assessed in the United States, is a reliable way of 
detecting drug-induced impaired driving faculties. 
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Recommendation 9 
The Committee recommends that the Criminal Code be amended to 
lower permitted alcohol levels to 40 milligrams of alcohol per 100 
millilitres of blood, in the presence of other drugs, especially, but not 
exclusively cannabis; and to admit evidence from expert police 
officers trained in detecting persons operating vehicles under the 
influence of drugs. 

RESEARCH 

Research on psychoactive substances, and particularly on cannabis, has undergone 
a boom over the past 20 years. The Committee was able to fully grasp the actual extent 
of this increase, since we faced the challenge of summarizing it. Not all research is of 
the same quality and the current political and legal clunate governing cannabis hampers 
thorough and objective studres. Nevertheless, a solid fact base was available to the 
Committee, on which to base its foregoing conclusions and recommendations. 

However, more research needs to be done in a certain number of specific areas. 
In Chapter 6, we established that a lack of practical research on cannabis users has 
resulted in only a lunited amount of information on contexts of use being avadable. It 
is also currently difficult to establish criteria on the various types of cannabis use in 
order to guide those responsible for prevention. The Committee suggests that cannabis 
use of over one gram per day constitutes excessive use and that between 0.1 and one 
gram per day equates to at-risk use. We also suggest that any use below 16 years of age 
is at-risk use. This is of course enlightened speculation, but speculation nevertheless, 
which remains to be explored. 

In Chapters 16 and 17, we referred to the fact that we know very little about the 
most effective prevention practices and treatment. Here also, the current context 
hindered. As far as prevention is concerned, the more or less implicit ')kt sa_y no " 
message and the focus on cannabis use prevention are strategies that have been dictated 
by the prohibition-based environment. In terms of treatment for problem users, 
abstinence-based models have long been the dominant approach and continue to sit 
very poorly with harm-reduction-based models. Thorough assessment studres are 
required. 

The Canadian Centre on Psychoactive Substances and Dependency must play a 
key role in co-ordinating and publishing the results of stuches. The Centre does not 
have to conduct research itself. This can and indeed must sometimes be carried out by 
academics. The Health Research Institutes are also natural players. However, it is 
important to clearly identify a single central body to collect research information. This 
d enable the information to be drstributed as widely possible and, we hope, used. 
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Recommendation 10 
The Committee recommends that the Government of Canada create a 
national fund for research on psychoactive substances and 
dependency to fund research on key issues - more particularly on 
various types of use, on the therapeutic applications of cannabis, on 
tools for detecting persons operating vehicles under the influence of 
drugs and on effective prevention and treatment programs; that the 
Government of Canada mandate the Canadian Centre on 
Psychoactive Substances and Dependency to co-ordinate national 
research and serve as a resource centre. 

CANADA'S INTERNATIONAL POSITION 

The Committee is well aware that were Canada to choose the rational approach to 
regulating cannabis that we have recommended, it would be in contravention of the 
provisions of the various international conventions and treaties governing drugs. We 
are also fully aware of the diplomatic implications of this approach, in particular in 
relation to the United States. 

We are keen to avoid replicating, at the Canada-US border, the problems that 
marked relations between the Netherlands, France, Belgmm and Germany over the 
issue of drugs-tourism between 1985 and 1995. This is one of the reasons that justifies 
restricting the distribution of cannabis for recreational purposes to Canadian residents. 

We are aware of the fact that a significant proportion of the cannabis produced in 
Canada is exported, mainly to the United States. We are also aware that a considerable 
proportion of heroin and cocaine comes into Canada via the United States. We are 
particularly cognisant of the fact that Canadian cannabis does not explain the increase 
in cannabis use in the United States. It is up to each country to get its own house in 
order before criticizing its neighbour. 

Internationally, Canada d either have to temporarily withdraw from the 
conventions and treaties or accept that it will be in temporary contravention until the 
international community accedes to its request to amend them. The Committee opts 
for the second approach, which seems to us to be more consistent with the trahtion 
and spirit of Canadian foreign policy. In adhtion, we have seen that international 
treaties foster the imbalanced relationshp between the Northern and Southern 
hemispheres by prohibiting access to plants, includrng cannabis, produced in the 
Southern hemisphere, while at the same time developing a regulatory system for 
mechation manufactured by the pharmaceutical industry in the Northern hemisphere. 
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Canada could use this imbalanced situation to urge the international community to 
review existing treaties and conventions on psychoactive substances. 

Canada can and indeed should provide leadership on drug policy. Developing a 
national information and action infrastructure would undoubtedly be key to this. 
Canada must also play a leading role in the Americas. We believe that Canada 
enjoys a favourable international reputation and that it can promote the development 
of fairer and more rational drug - in particular cannabis - policies. We also contend 
that Canada should strive for the creation of a European Observatory-style Drug and 
Dependency Observatory for the Americas within the Organization of American 
States. 

Recommendation 11 
The Committee recommends that the Government of Canada instruct 
the Minister of Foreign Affairs and International Trade to inform the 
appropriate United Nations authorities that Canada is requesting that 
conventions and treaties governing illegal drugs be amended; and 
that the development of a Drugs and Dependency Observatory for the 
Americas be supported by the Government of Canada. 
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PROPOSALS FOR IMPLEMENTING THE REGULATION OF CANNABIS 

FOR THERAPEUTIC AND RECREATIONAL PURPOSES 

Amendments to the 
Marilzuana Medical Access Regulations 

(Production and sale of cannabis for therapeutic purposes) 

A. Eligible person 

A person affected by one of the following: wasting syndrome; chemotherapy 
treatment; fibromyalgia; epilepsy; multiple sclerosis; accident-induced chronic pain; 
and some physical condition including migraines and chronic headaches, whose 
physical state has been certified by a physician or an individual duly authorized by 
the competent medical association of the province or territory in question, may 
choose to buy cannabis and its derivatives for therapeutic purposes. The person 
shall be registered with an accredited distribution centre or with Health Canada. 

B. Licence to distribute 

A Canadian resident may obtain a licence to distribute cannabis and its derivatives 
for therapeutic purposes. The resident must undertake to only sell cannabis and its 
derivatives to eligible persons; to only sell cannabis and its derivatives purchased 
from producers duly licensed for this purpose; to keep detailed records on the 
medical conditions and their development, consumption and the noted effects on 
patients; to take all measures needed to ensure the safety of the cannabis products 
and to submit to departmental inspections. 

C. Licence to produce 

A Canada resident may obtain a licence to produce cannabis and its derivatives for 
therapeutic purposes. The resident must undertake: not to hold a licence to produce 
cannabis for non therapeutic purposes; to take the measures necessary to ensure the 
consistency, regularity and quality of crops; to take the measures necessary to 
ensure the security of production sites; to know and document the properties and 
concentrations of each harvest with respect to Delta 9 THC; to sell only to 
accredited distribution centres and to submit to departmental inspections. 

D. Other proposals 

Ensure that expenses relating to the use of cannabis for therapeutic purposes 
will be eligible for a medical expenses tax credit; 
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Establish a program of research into the therapeutic applications of cannabis, 
by providing sufficient funding; by mandating the Canadian Centre on 
Psychoactive Substances and Dependency to co-ordinate the 
research program; and by providing for the systematic study of clinical cases 
based on the documentation available in organizations currently distributing 
cannabis for therapeutic purposes and in future distribution centres; and 
Ensure that the advisory committee on the therapeutic use of cannabis 
represents all players, including distribution centres and users. 

Amendment to the 
Controlled Drugs and Substances Act (CDSA) 

(Production and sale of cannabis for non therapeutic purposes) 

A. General aims of the bill 

To reduce the injurious effects of the criminalization of the use and possession 
of cannabis and its derivatives; 
To permit persons over the age of 16 to procure cannabis and its derivatives at 
duly licensed distribution centres; and 
To recognize that cannabis and its derivatives are psychoactive substances that 
may present risks to physical and mental health and, to this end, to regulate the 
use and trade of these substances in order to prevent at-risk use and excessive 
use. 

B. Licence to distribute 

Amend the Act to create a criminal exemption scheme to the criminal offences 
provided in the CDSA with respect to the distribution of cannabis. A Canadian 
resident could obtain a licence to distribute cannabis. The resident must undertake 
not to distribute to persons under the age of 16; must never have been 
sentenced for a criminal offence, with the exception of offences related to the 
possession of cannabis, for which an amnesty will be declared; and must agree to 
procure cannabis only from duly licensed producers. In addition, in accordance with 
the potential limits imposed by the Canadian Charter of Rights and Freedoms, 
licensed distributors shall not display products explicitly and shall not advertise in 
any manner. 

C. Licence to produce 

Amend the Act to create a criminal exemption scheme to the criminal offences 
provided in the CDSA with respect to the production of cannabis. A Canadian 
resident could obtain a licence to produce cannabis. The resident must undertake to 
only sell to duly licensed distributors; to sell only marihuana and hashish with a 
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THC content of 13% or less; to limit production to the quantity specified in the 
licence; to take the measures needed to ensure the security of production sites; to 
keep detailed records of quantities produced, crops, levels of THC concentration 
and production conditions; and to submit to departmental inspections. No person 
charged with and sentenced for criminal offences, with the exception of the 
possession of cannabis, for which an amnesty will be declared, shall be granted a 
licence. No person or legal entity, directly or indirectly associated with the 
production, manufacture, promotion, marketing or other activity connected with 
tobacco products and derivatives shall be granted a licence. In accordance with the 
potential limits imposed by the Canadian Charter of Rights and Freedoms, cannabis 
products and their derivatives shall not be advertised in any manner. 

D. Production for personal use 

Amend the Act to create a criminal exemption scheme to the criminal offences 
provided in the CDSA in order to permit the personal production of cannabis so long 
as it is not sold for consideration or exchange in kind or other and not advertised or 
promoted in any other way. In addition, quantities shall be limited to ensure 
production is truly for personal consumption. 

E. Consumption in public 

Consumption in public places shall be prohibited. 

F. International trade 

A11 forms of international trade, except those explicitly permitted under the Act 
shall be subject to the penalties provided in the CDSA for illegal trafficking. 

G. Other proposals 

Ensure the establishment of a National Cannabis Board with duly mandated 
representatives of the federal government and the governments of the 
provinces and territories. The Board would keep a national register on the 
production and sale of cannabis and its derivatives, set the amount and 
distribution of taxes taken on the sale of cannabis products and ensure the 
taxes collected on the production and sale of cannabis and derivatives are 
directed solely to prevention of at-risk use, treatment of excessive users, 
research and observation of trends and the fight against illegal trafficking. 
The provinces and territories would continue to develop prevention 
measures that should be directed at at-risk use, as a priority. The 
Canadian Centre on Psychoactive Substances and 
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Dependency should be mandated to collect best prevention practices and 
ensure an exchange of information on effective practices and their 
evaluation. 
The provinces and territories would continue to develop support and 
treatment measures that should be directed at excessive use, as a priority. 
The Canadian Centre on Psychoactive Substances and 
Dependency should be mandated to collect best prevention practices and 
ensure an exchange of information on effective practices and their 
evaluation. 
Increase resources available to police and customs to fight smuggling, export 
in all its forms and cross-border trafficking. 
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